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THE FREE NEGRO IN THE REPUBLIC OF TEXAS 
HaroLp SCHOEN 
III 
MANUMISSIONS 


Although the Mexican government reluctantly tolerated slavery 
in the early years of Texas colonization, it could never be recon- 
ciled to the institution. Mexican statesmen of this period learned 
their political philosophy from the French Revolutionists. “Lib- 
erty, Equality and Fraternity” characterized the spirit of their 
own Great Revolution and provided them with an aurora of 
generosity and benevolence which seems inseparable from reform 
movements. Liberty became a part of their religion and they 
joined it with God to glory in their national motto—“God and 
Liberty.” That it was merely a word without significance to the 
Indians and mixed-bloods living in peonage, we could hardly 
expect them to see or admit. In the abstract and by its proper 
name, they abhorred slavery as the antithesis of liberty.’ 

This philosophy expressed itself in a long series of conflicting 
laws designed to extend the blessings of liberty to all slaves, but in 
each case by various subterfuges, the Texans were able to circum- 
vent the wholesale operation of the law. After the establishment 
of the Texas Republic, the status of some Negroes was affected by 

1We should not, however, accuse the Mexicans of insincerity. This type 
of ideology based on a blind use of antonyms is not unusual particularly 
in revolutionary movements for freedom. The Mexicans, at least, were not 
forced into the rationalization of their northern neighbors that Negroes 
were not of the human species in order to logically exclude them from the 


benefits of that noble but meaningless proclamation that “all men are 
created equal.” 
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these Mexican laws under which they once had lived, and a few 
of them were actually freed. In order to understand these cases, 
it is necessary to review briefly Mexican legislation on the subject 
of emancipation.* 

The abolition of slavery as an important reform sought by the 
Mexican Revolution may rightly begin with the movement initi- 
ated in Mexico by Miguel Hidalgo, self-styled Generalissimo of 
America. Although he never promulgated a definite scheme for 
the government of emancipated Mexico he did issue a decree of 
December 6, 1810, abolishing the evils against which he fought. 
The first provision required all slave owners to manumit their 
slaves within ten days of the decree on penalty of death.* Six 
weeks later Hidalgo’s army was decisively defeated and forced to 
disperse, and soon after, Hidalgo, at the hands of a Spanish firing 
squad, met the fate he had decreed for recalcitrant slave owners. 

The successful Revolution of 1821, followed by the establish- 
ment of a Mexican Empire made it necessary for all acts and 
grants to be affirmed by the new Emperor, Agustin de Iturbide. 
Among these was the colonization contract of Stephen F. Austin, 
and for the purpose of confirming it he traveled to Mexico City. 
When he arrived in April of 1822, a new colonization policy was 
already under consideration, and after considerable delay it 
emerged as the Colonization Law of 1823. Article 30 clearly 
stated the slavery provisions: 

After the publication of this law, there can be no sale or 
purchase of slaves which may be introduced into the empire. 
The children of slaves born in the empire, shall be free at 
fourteen years of age.* 


Iturbice signed the law on January 4, 1823, but General Santa 
Anna had already proclaimed a republic. On July 13, 1824, the 
republican congress passed a law prohibiting forever the “commerce 
and traffic” in slaves and declaring all slaves introduced to Mexico 
in violation of the law, free by the mere act of treading Mexican 
soil.° 

*For a full discussion of the status of slavery in Texas from 1821 to 1835, 
see Eugene C. Barker, “The Influence of Slavery in the Colonization of 
Texas,” in Southwestern Historical. Quarterly, XXVIII, 1-33. 

’Dublan y Lozano, Legislacién Mexicana, I, 339-340. 

‘Gammel, Laws of Texas, |, 30. 

*Dublan y Lozano, Legislacién Mewicana, I, 710. 
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When the colonization law of Coahuila and Texas of March 24, 
1825, failed to place a favorable meaning on “commerce and 
traffic” in slaves, Austin consulted his friend, the secretary of 
state, at Saltillo, about the effects of this. federal statute and 
received the opinion that it could be reasonably interpreted as 
prohibiting only the slave trade, and therefore, that settlers intro- 
duced under colonization contracts could bring in slaves for their 
own use.* Erasmo Seguin, Texas representative in Congress, soon 
afterward offered the suggestion that the state legislature might 
be induced to interpret the act favorably to the colonists.* 

For this purpose Austin addressed a memorial to the legislature 
proposing that until 1840, colonists, but no others, should be 
allowed to take slaves to Texas for their own use and property; 
that, in accordance with the federal law, trading should be strictly 
forbidden, except that colonists might buy from each other; and 
that after 1840 introduction should be prohibited under all pre- 
texts. In order to make this interpretation more palatable to the 
liberty-loving Mexicans, Austin prepared as a part of his desired 
law an elaborate scheme of gradual emancipation, the main feature 
of which provided that grandchildren of slaves introduced by the 
colonists should be free, the males at twenty-five and the females 
at fifteen. This scheme if adopted would delay complete emanci- 
pation to the twentieth century and Austin anticipated objection 
to it, but believed that a less remote emancipation would dis- 
courage desirable immigration.* 

This interpretation of the federal laws was never sanctioned by 
the state legislature but immigrants continued to bring slaves to 
Texas. In order to circumvent the law which clearly prohibited 
the purchase and sale of Negroes, the master, wishing in fact to 
sell a slave, in consideration of his value “hired” him to the new 
master for a term of years which would exceed the slave’s life- 
time, and if the slave was a woman, in consideration of the main- 
tenance of any children she might bear, the new master was to 
have the full use of the children as long as the old master would 
have been entitled to it had he kept possession of the woman.*® 


‘Juan Antonio Padilla to Austin, June 18, 1825, Austin Papers, I, 1135. 

"Erasmo Seguin to Austin, July 24, 1825, Austin Papers, I, 1156. 

SBill and argument concerning slavery, August 18, 1825; Austin to 
Governor Rafael Gonzales, August 20, 1825, Austin Papers, I, 1170, 1180. 

*Bill of Sale for Slaves. Austin Papers, I, 969. 
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In July, 1826, the state legislature had completed the frame- 
work of a new constitution and was occupied with the general 
provisions. Article 13, dealing with slavery, as reported by the 
committee on the constitution read: 


The state prohibits slavery absolutely in all its territories, 
and slaves now in the state shall be free from the day the 
constitution is published in this capital. A law shall regulate 
the mode of indemnifying those who owned them at the time 
of publication.*® 


Austin prepared a memorial declaring the act most unjust. 
The law authorizing the settlement of the first three hundred 
families permitted the introduction of slaves and guaranteed prop- 
erty without distinction. To free them would be an act of bad 
faith, the enormity of which could not be concealed by recog- 
nizing the obligation to compensate the owners, since this indem- 
nity could only come by levying a heavy tax on the slave owners 
to pay for their own indemnification. The law if enacted would 
deprive the colonists of their laborers and turn Texas into a wil- 
derness, and the Negroes, moreover, if liberated would become 
vagabonds, a nuisance and a menace. The ayuntamiento of Bexar 
prepared a similar petition, making a “Warm” representation 
against the proposed law." 

Rumor among the colonists of the intention to abolish slavery 
caused much anxiety to slaveholders and many talked of returning 
to the United States. Under these circumstances Austin addressed 
another memorial to the legislature, making judicious concessions 
to the Mexican love of liberty in order to prevent the absolute 
emancipation which faced Texas. This time he begged that intro- 
duction of slaves be allowed for five years and that children of 
slaves be emancipated at the age of twenty-five.’? 

When finally passed on January 31, 1827, the slavery article 
recognized existing slavery and allowed introduction for an addi- 

»Quoted by Austin in his memorial to the Legislature, August 11, 1826, 
Austin Papers, I, 1407. 

“Austin to State Congress, August 11, to Padilla, August 12, and to 
Ayuntamiento of Bexar, August 14, 1826; J. E. B. Austin to Austin, 
August 22, 1826, September 3, 1826, Austin Papers, I, 1407, 1409, 1422, 
1430, 1445. 


“Austin to Members of the Legislature, November 20, 1826. Austin 
Papers, 1, 1507. 
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tional six months, but declared free children born to slaves after 
the promulgation of the constitution.** 

To give the constitutional provision effect, a decree was issued 
on September 15, 1827, setting up elaborate machinery for the 
registration of children born of slave parents and of all deaths 
of slaves, and for the education of free Negro children. In addi- 
tion the decree provided that slaves of a master who died without 
apparent heirs—and adopted children— were not to be con- 
sidered heirs, should be liberated and that when there were heirs 
one-tenth should be freed by lot, but manumission should not 
take place if the master or heirs were murdered by one of the 
slaves.‘* There is no evidence that this law ever effected the lib- 
eration of a single slave. No provision was made for the care of 
children born of slaves who naturally remained with their moth- 
ers under the care of the master, and before any of these children 
reached nine years of age they were no longer under Mexican 
laws. Few Texans owned ten slaves and the provision for the 
liberation of one-tenth could not apply to owners of less, while 
division of ownership among the members of a family could 
reduce the holdings of a single individual below this point. From 
available sources it cannot be determined that any Texas slave- 
holder died without apparent heirs, but if any did, creditors could 
make use of a subterfuge yet to be considered. 

Austin, who visited Saltillo shortly after this decree was passed, 
argued for repeal’® but only effected an amendment providing 
that emancipation should not take place when a master was 
“assassinated or poisoned by an unknown hand or die[d] in any 
unnatural way.”?® This amendment obviated the necessity of 
proving that a slave had murdered the master in order to deprive 
slaves of the liberty provided them under Decree No. 18. No 
stretch of the imagination is necessary to see that creditors of a 
slaveholder who died without apparent heirs might claim that 
he had been poisoned or died “in an unnatural way” in order 
to seize his slaves to satisfy their claims. 

®The constitution was published May 29, 1827, so that children born of 
slave parents after that date, and Negroes brought to Texas after Novem- 
ber 29, 1827, were to be free. Article 13. Gammel, Laws of Tewas, I, 424. 

*Decree of No. 18. Gammel, Laws of Texas, I, 188-189. 

*Austin’s argument against law regulating slavery. Austin Papers, I, 
1716. 

*Decree No. 35. Gammel, Laws of Texas, I, 202. 








90 Southwestern Historical Quarterly 


At the same time that the legislature passed this amendment it 
also legalized domestic trading by providing that a slave “for 
the sake of convenience” might “change his master” if the new 
master would indemnify the old for his cost. While there is no 
documentary evidence that Austin influenced this provision, it is 
reasonable to suppose that he was aware of it and favored it. The 
government had already recognized its obligation to compensate 
owners in case of emancipation. If Austin did not propose the 
provision could it have been part and parcel of the emancipation 
policy of the government, which, through a gradual and compara- 
tively painless process, might acquire slaves at cost and then set 
them free? Whatever the intent of the law, by the mere assertion 
that the slave wished to change his master, the federal law of 
July 13, 1824, prohibiting commerce and traffic in slaves was cir- 
cumvented, and the bill of sale familiar to the colonists in the 
United States replaced the less satisfactory contract for the “hire” 
of slaves. 

One impediment still prevented the full operation of the slave 
system as the colonists wished it—the importation of slaves was 
prohibited. Evasion from the operation of this law was sought 
and gained by the passage of an act in the legislature validating 
labor contracts between master and servant made before enter- 
ing Texas. Passage of this act was secured before the members 
of the legislature understood its effect. José Antonio Navarro and 
Miguel Arciniega, Texan representatives, both believed that if its 
operation were understood it might not have passed, and Arciniega 
thought that it might be repealed.‘7 This law provided that: 
“All contracts not contrary to the laws of this State made in 
foreign countries between emigrants to, or inhabitants of, this State 
and servants or hirelings introduced by them are guaranteed as 
valid in this State.”"* 

This law, in effect, legalized the importation of slaves through 
the execution of a simple indenture contract. Before emigrating 
to Texas, master and slave appeared before a notary, the master 
declared the value of the slave, the slave declared his wish to be 
free. Once in Texas the slave would be free, but the master would 
lose the value of the slave. In consideration of this loss to the 

“Navarro to Austin, May 17; Arciniega to Austin, May 17, 1828. Austin 
Papers, MS. 

*Decree No. 56, May 5, 1828. Gammel, Laws of Texas, 1, 213. 
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master and gain to himself, the slave contracted to work at stipu- 
lated wages after removal until he had repaid his value. Minors 
and unborn children were included in the contract and the wages 
were so low that there was no possibility of the slave or the slave’s 
children ever achieving their liberty.’® 
As a subterfuge this procedure was reasonably effective but 
because of the possibility of its repeal, Austin continued unsuccess- 
fully to agitate for the repeal of the constitutional prohibition 
on slavery or at least a suspension of its operation for ten years.*° 
Colonists continued to bring in Negroes under these indenture 
contracts until the laws of the Texas Republic legalized the impor- 
tation of slaves. This system of indentures was also extended to 
Negroes who had been brought to Texas previous to November 29, 
1827, and who were legally slaves,** either to avoid a possible 
emancipation decree or to keep in bondage children of slaves decreed 
free by the constitution. Slave and master appeared before the 
Alealde, the slave acknowledged receipt of the full sum of his 
value for the purpose of purchasing his freedom. In consequence 
of this advance made to him by his master, he bound himself to 
labor for him at stipulated wages until he discharged the debt 
and legal interest thereon as well as the cost of clothing, medical 
assistance and such other things as he might consume, with the 
exception of food which his former master provided free.** 
President Guerrero, in August, 1829, was invested with ex- 
traordinary military authority in order to concentrate the resources 
of the nation to repel a Spanish invasion; and by virtue of this 
military dictatorship he issued on September 15, in commemora- 
tion of Mexican independence, a proclamation abolishing slav- 
“Copy of a contract prepared by Austin in May, 1828. Austin Papers, 
MS. In another form the slave agreed to serve the master for a specified 
term of years which would exceed his lifetime. University of Texas tran- 
scripts, Department of Fomento, Mexico, Legajo 7, Expediente 56. 
“Austin to J. M. Viesca, February 19, 1829. Austin Papers, MS. 
*Indentures as a method of evading emancipation was suggested by 
Ellis H. Bean [Peter Ellis Bean] in 1826. “But there is a way your Settlers 
can stop it all [emancipation] But the sooner the Better that is to Gow in 
Presens of and Alcalde stating that this nigro cost you so much and when 
he Pays it by labor Don you have no charge against him he Discounts so 
much a month and other hirid Persons a small sum so that he will be 
the same to you as Before and it will be no more notised. . . .” Austin 
Papers, I, 1368. 
*Kmancipation and indenture contract, February 9, 1933. W. T. Williams 
Papers, University of Texas Library. 
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ery throughout the Republic, except in the Isthmus of Tehuan- 
tepec.** 

The Texas Governor, José Maria Viesca and the political chief 
at San Antonio, Ramon Misquiz, sought to suppress the decree 
until exception could be had for Texas. They represented to the 
rational secretary of state that the publication and enforcement of 
the decree would draw upon the state disturbances which could only 
be quelled by using violent and costly measures.2* When Austin 
learned of the decree he was determined to resist its execution. 
Basing a projected revolution on constitutional grounds he de- 
clared that colonists had “taken an oath to defend the constitu- 
tion, and are bound to do so. That the constitution of the state 
expressly recognizes the right of property in slaves by allowing 
six months after its publication for their introduction into the 
state. That they will defend it, and with it, their property.” 

The decision to except Texas from the decree came in a private 
letter from the president to General Teran, commandant general 
of the Eastern Interior Provinces and military chief of Texas, in 
reply to one of his own in which he represented that it would 
never be obeyed in Texas unless it was enforced by an army 
greater than Terdn had at his disposal.** 

In April, 1832, the legislature of Coahuila and Texas passed 
a new colonization law, repealing that of 1825. Two of its articles 
touched the slave question. The first subjected immigration to 
existing and future laws of slavery; and the other limited inden- 
ture contracts to ten years’ duration.”” 

Before the expiration of the ten years, Texas had won its inde- 


*Dublan y Lozano, Legislacién Mewicana, II, 151. 

*Governor Viesca to the secretary of state, November 14, 1829. Texas 
Gazette, January 30, 1830. 

*Austin to John Durst, November 17, 1829. Austin Papers, MS. 

*Terfn to Elosua, December 18, 1829. General Land Office of Texas, 
LVII, 130. The correspondence on this subject between Terin and Guerrero 
has not been located. The contents are partially revealed in a confidential 
report of the Secretary of State, Lucas Alamién, to a secret session of 
Congress. Biographia Necrologica del Eamo. Senor Lucas Alaméan, 
apendice al tomo primero del Diccionario Universal de historia y geo- 
graphia, 49-50. The exception was officially confirmed on December 2, in 
a letter from the secretary of relations to the Governor, December 2, 1829. 
General Land Office of Texas, LVII, 131. Alamén’s confidential report 
was the basis for the new colonization law of April 6, 1830. This law con- 
firmed slavery legislation already passed, but made no new provisions. 
Dublan y Lozano, Legislacién Mexicana, II, 238-240. 
*Articles 35 and 36, Decree No. 190. Gammel, Laws of Tewas, I, 303. 
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pendence and made constitutional provisions restoring slavery as 
a legal institution. The fragmentary journals of the plenary con- 
vention to frame the constitution do not reveal the full history 
of the slavery provision which reached its final form as General 
Provisions, Section 9: 


All persons of color who were slaves for life previous to 
their emigration to Texas, and who are now held in bondage, 
shall remain in like state of servitude; provided, the said 
slave shall be the bona fide property of the person so holding 
said slave as aforesaid. Congress shall pass no laws to prohibit 
emigrants from bringing their slaves into the republic with 
them, and holding them by the same tenure by which such 
slaves are held in the United States; nor shall congress have 
power to emancipate slaves; nor shall any slaveholder be 
allowed to emancipate his or her slave or slaves without the 
consent of congress, unless he or she shall send his or her 
slave or slaves without the limits of the republic. No free 
person of African descent either in whole or in part, shall 
be permitted to reside permanently in the republic, without 
the consent of congress; and the importation or admission 
of Africans or negroes into this republic, excepting from the 
United States of America, is forever prohibited, and declared 
to be piracy.*® 


The circumspect language of the first sentence in this section 
may in part be explained by a committee recommendation. In 
considering the subject of the African slave trade, this committee 
suggested that “as a nation just ushered into existence, it most 
eminently becomes our duty and policy to adapt our measures to 
the genius and spirit of the age. We must be governed by the 
opinions of others—we must so regulate our infant steps as to 
deserve the kind and watchful solicitude of older Nations. But 
while advocating the broad and abstract principle of justice, let 
us not . . . interfere with or violate the just rights of our 
citizens.”*° 

This feeling that the constitution must not offend the sensibili- 
ties of older nations by too obviously enslaving legally free persons 
and yet that such respect should not interfere with or violate 
the just rights of Texans perhaps explains the substitution of the 
obscure language in the first sentence of the article for the clearer 


*Gammel, Laws of Tewas, I, 1079. 
“Gammel, Laws of Teas, I, 896. 
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preliminary draft which appears in the proceedings of the con- 

vention : 
All persons of color who were slaves for life, previous to 
their emigration to Texas, and who are now held as bonded 
servants or otherwise, shall remain in the like state of servi- 
tude in which they would have been held in the country from 
which they came; provided the person or slave be the bona 
fide property of the person holding the same, either by pur- 
chase or otherwise.*° 


The fluctuating and unsettled legislation of Mexico on the 
subject of slavery showed a disposition to put an end to it, and 
the various subterfuges used by Texans to circumvent it gave 
rise to great uncertainty regarding the tenure by which they held 
dominion over their Negroes. Although the owner might honestly 
believe that his legal title had not been destroyed or impaired by 
Mexican legislation he could not feel secure. But it is clear that 
whatever may have been the legal effect of this legislation on the 
relation of master and slave in Texas, that relationship never 
ceased for a moment to exist in fact. The proviso therefore stated 
that the Negro enslaved must be the bona fide rather than the 
legal property of the person holding him either by purchase or 
otherwise. Negroes, as we have seen, were held as slaves in fact 
under three different tenures: (1) as slaves, (2) as indentured 
servants, and (3) as “hired” servants. If a master held a Negro 
by any of these titles, if he believed it to be right and good, 
although it might not as a legal document stand the test of 
Mexican legislation, that bona fide title was confirmed and made 
legal by this proviso. The term bona fide was clearly not used as a 
synonym for legal. To give it that interpretation would destroy 
not only its own effect but the effect of the preceding sentence to 
which it is appended.** 

The manifest intention of the convention, then, in framing this 
provision was to return all Negroes to the same status they would 
have held, had they remained in the slave states of the United 
States. Yet this interpretation was not always placed upon the 
provision, and some Negroes gained their freedom because under 
Mexican law their masters did not have a legal title to them. 
Among them was Harriet Arnold. 

"Gammel, Laws of Texas, 1, 872. 

*Compare Guess v. Lubbock, 5 Tewvas 535. 


if 
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In the winter of 1826, Catherine Arnold emigrated from Missis- 
sippi to Texas with her son, Daniel, his wife, Rachel, his two 
sons, Hendrick and Holly, his two daughters, and five slaves, 
among them Dolly, and settled on the Brazos in Austin’s coleny.*? 
Hendrick and Holly were Negroes,** and although there is no 
evidence that they were ever formally manumitted by their father, 
they acted in all capacities as free persons.** Shortly after their 
arrival in July or August, Dolly by Hendrick Arnold gave birth 
to a mulatto girl, Harriet.*° During the Texas Revolution Hen- 
drick Arnold, described as “one of the oldest and boldest pioneers 
of the west,” joined the army and fought valiantly for his adopted 
country.*® Sometime before January 4, 1836, Arnold married a 
daughter of a captain, in whose company he served for a_ part 
of the Revolution. At the time of his death in 1849, he was 
married to a woman by the name of Martina, but whether she 
was the same wile he had in 1836, is uncertain.** 

On August 9, 1846, Hendrick conveyed and set over to James 
Newcomb, his daughter Harriet, on condition that Newcomb should 
in the course of five years emancipate and set her free. In the early 
part of 1849, both Hendrick Arnold and James Newcomb fell vic- 
tims to the cholera which raged in Bexar county. George M. 
Martin administered the estate of Newcomb, who had not vet 
taken any steps for the purpose of carrying out his contract with 
Arnold. Although Martin still had two years within which to 
fulfill the contract, on December 29, 1849, he had introduced into 
the House of Representatives a joint resolution to permit Harriet 
The resolution 


~ 


to remain in the State as a free woman of color.* 


“Arnold v. Martin, Supreme Court Records, Austin. This case has never 
been published. Austin’s Colonists, I, 53. State Land Office, Austin. 

Arnold v. Martin. Joint Resolution No, 43, File 47. Papers of the 
Third Legislature. 

“Hendrick owned and transferred property in a slave, petitioned the 
General Council, and his name was entered on the muster rolls of the 
Volunteer Army. Holly applied to Austin for a league of land. Memorial 
No. 4, File 1; Comptroller's Military Service Records; Stephen F. Austin’s 
Application Book, LI, 75. 

“Arnold v. Martin. Joint Resolution No, 43, File 47; Papers of the 
Third Legislature; House Journal, Third Legislature, 422. 

“See chapter II, “The Free Negro and the Texas Revolution,” in South- 
western Historical Quarterly, XL, 26. Joint Resolution 43, File 47, Papers 
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“Memorial No. 4, File 1, January 4, 1836; Proceedings of the General 
Council in Gammel, Laws of Texas, 1, 750-751; Arnold v. Martin. 
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passed the House on January 9 of the following year,*® and was 
sent to the Senate where on a second reading it was laid on the 
table until the fourth of July, a witty disposition in the fifties.*° 

After Arnold’s death, his son-in-law attempted to gain posses- 
sion of Harriet from Martin, but he died some time before Sep- 
tember, 1851, without gaining his purpose. Arnold’s brother, Holly, 
then took up the cause of recovering Harriet, claiming that Arnold 
had no right to sell her, that she belonged to him. At the time 
of the sale, according to Martin, Holly was present and made no 
objection. Martin wrote to Col. Thomas W. Chambers that if the 
Arnolds persisted in prosecuting suit against him, he would like 
to send Harriet to him and let her stay there until the matter 
was settled. Harriet had a Mexican for a husband, “one of the 
best I ever saw and is Just as Good a Servant as I would wish 
as correct and honest as anybody I ever Knew. Harriet is as 
Good a house servant as can be found any place.”** 

Two months later, at which time the stipulated five years to 
emancipate Harriet allowed Newcomb and his administrator, Mar- 
tin, had expired, Martina Arnold, as the administratrix of her 
husband’s estate sued Martin in the Bexar County Court to re- 
cover Harriet. Pleading poverty and the necessity of educating 
several minor children, Martina begged the Court to give her 
judgment against Martin for a two thousand dollar penalty in- 
curred by the terms of the contract for not freeing Harriet, $750 
for her hire for the five years, and for the recovery of Harriet. 
After the commencement of the suit, Martin was informed that 
Harriet was born a free person “under the Mexican Laws’? and 
could not be claimed as a slave, and prayed for a dismissal of 
the suit. 

The jury found “that the constitution of the State of Coahuila 
and Texas of the 11th March 1827 was published and promul- 
gated in the Month of April or May AD 1827 in Texas 
that the colored Girl Harriett who is the subject of this suit was 


*House Journal, Third Legislature, 473. 

“The Legislature adjourned February 11. Joint Resolution No. 43, File 
47. Papers of the Third Legislature. 

“George M. Martin to Col. Thomas W. Chambers, September 10, 1851. 
Chambers Papers, University of Texas Library. 

“The constitution of Coahuila and Texas promulgated on May 29, 1827, 
declared free all children of slaves born after that date. Article 13. Gam- 
mel, Laws of Texas, I, 424. 
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born in Texas of Slave parents in the fall of 1827 and after the 
promulgation of said constitution and is not the property [of any 
person |.” Martin appealed the case on the grounds that the 
verdict of the jury was contrary to the law and evidence. 

At the Supreme Court trial, Oliver Jones, prominent in early 
Texas legislatures, testified that “There were no Slaves born in 
the Country prior to the adoption of the constitution of the Re- 
public in 1836.” There was a law, he thought, that guaranteed 
property to immigrants and colonists, which was thought by some 
to protect the title of the master to slaves brought into the country, 
but that if this law did not protect slave property, he knew of 
no other. Antonio Manchaca, a native of San Antonio, testified 
that “Slavery did not exist in the Province of Texas during the 
existence of the Mexican Government over this Country. That a 
slave brought from the United States and escaping [in Texas] 
would not have been delivered up by the authorities unless claimed 
asa peon. There were no children born Slaves in Texas. He recol- 
lects one person brought as a Slave from the United States who 
was set free here by the authorities or rather there was no Law 
to authorize the Masters to claim her as a slave.”** 

The judgment of the Bexar County Court was “in all things 
affirmed,” and Martin was ordered by the Supreme Court to “pro- 
ceed with all convenient dispatch” to convey Harriet to a state 
or country where she could be free, or to proceed “to act in any 
manner” by which “full emancipation can be soonest and best” 
completed.** 

Martin prepared a bill “To relieve and do justice to Harriet 
Arnold” which he presented to the extra session of the fourth 
legislature to secure permission for Harriet to remain in Texas 
“until she dies.”*° The bill was read the first time on January 13, 
1853, and referred to a committee on the following day.*® The 
session adjourned on February 7, without taking further action. 
Before the convening of the next legislature Martin probably dis- 
covered that under the law of December 12, 1840, Harriet already 
had permission to remain in the State since she was residing in 


*Arnold v. Martin. 

“Supreme Court Minutes, Austin Sessions 1849-1856, Arnold v. Martin. 

“House Bill No. 54, File 60. Papers of the Fourth Legislature, Extra 
Session. 

“House Journal, Fourth Legislature, Extra Session, 87. 
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Texas previous to the declaration of independence.** At any rate, 
we hear no more of her. 

The effect of this decision was to declare free all children born 
of slave parents after May 29, 1827, and previous to the adoption 
of the constitution of the Republic. The decision, however, would 
not automatically free these Negroes if their freedom was con- 
tested by their masters. There is no evidence that any Negro 
other than Harriet secured freedom under this decision, nor did 
any subsequent cases, if there were any, reach the Supreme Court. 
A survey of county court records might reveal some cases in which 
Negroes sued for their freedom on the basis of this decision, but 
because Negroes were barred from citizenship and from the use 
of the courts by the constitution,** it would be necessary for them 
to enlist a white man to sue for them, an obvious difficulty. A 
relief law passed by the fourth Congress of the Republic appears 
to have been an early recognition by a master of these children’s 
right to freedom. By the provisions of this act, Albert Mitcheil, 
recognized as a free boy of color, was permitted to remain in the 
family of John M. Clifton until he was twenty-one years of age, 
at which time Mr. Clifton, in the language of the bill, was “re- 
quired” to give the boy his free papers. During the Republic, 
children free under the Mexican law would have ranged in age 
from infancy to not more than eighteen years of age, and it is 
difficult to see any way in which they could have immediately 
become free. The Albert Mitchell act, allowing Mr. Clifton the 
use of the boy until he became of age, in return for the necessary 
care given him during his minority, seems to have been a prac- 
tical solution.*® 

A second Supreme Court decision®® recognized the freedom of 
another group, the Negro concubines of white men. In February, 
1836, Adam Smith purchased Margaret from a master who re- 
garded her as a slave. The evidence is not clear whether she paid 


“Gammel, Laws of Texas, Il, 648. 

“General Provisions, Sec. 9. Gammel, Laws of Texas, I, 1079. 

“The details of this bill are not revealed in the Congressional Papers nor 
in the Journal. House Journal, Fourth Congress, 193, 208, 212, 228, 285, 
288, 310; Congressional Papers, Fourth Congress, No. 1367, File 15; The 
relief laws of the Fourth Congress do not appear in Gammel’s Laws of 
Texas. See Harriet Smither (editor), Reports and Relief Laws, published 
as volume III of Journals of the Fourth Congress of the Republic of Texas, 
1839-1840, to which are added the relief laws, 249. 
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for herself or was paid for by Smith, but the evidence is rather 
full that from the time of the purchase or nearly so to 1846, 
Smith lived with her as his wife. During all that time he dis- 
claimed being her owner but said on all occasions that she was 
free. She claimed and exercised ownership of property in her 
own right, Smith always called it her property and never exerted 
any control over it or her actions. For a part of this time she 
kept a boarding house; she bought and paid for the supplies and 
boarders always settled with her. In 1840, some disagreement 
took place between Smith and Margaret, at which time Smith told 
her to take her child and go away; that he wanted nothing more 
to do with her. When she left him Smith gave her a paper which 
read, “The bearer, Margaret, a negro woman, about thirty years 
of age, is free and at liberty to go and do the best she can to 
make an honest livlihood in the world. Given under my hand 
this 19th day of March, 1840. Adam Smith.” The manumission 
papers were, of course, illegal, since Smith had never secured the 
consent of Congress and Margaret did not leave the country. 
After Smith’s death his administrator claimed Margaret and a 
ten-acre lot held by Smith as the trustee of Margaret as the 
property of his intestate. 

The Supreme Court held that the laws of Mexico placed no 
restrictions on manumission and although Smith may have been 
at one time Margaret’s master, since he disclaimed that relation- 
ship and did not claim to be her master and did not hold her in 
bondage when the constitution was adopted, her status was that 
of a free Negro.*t The implication of this decision would seem 
to be that slaves living in concubinage with white men, and not 
actually held and used as slaves at the time of the adoption of 
the constitution, were free. The question of their status was never 
raised, however, except upon the death of the master and then 
only if claimed by administrator or creditors. 

The status of a third group of Negroes, those who were brought 
into Texas subsequent to November 29, 1827,°* and previous to 
the adoption of the constitution, who were not indentured under 
the law of May 5, 1828,°* was brought into question by Samuel 

“Guess v. Lubbock, 5 Texas 535. 

’Article 13, Constitution of Coahuila and Texas. Gammel, Laws of 
Texas, I, 424. 
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McCullough, Sr. On October 29, 1841, he set forth in a petition 
to Congress that he had immigrated in 1835, previous to the 
declaration of independence, with two Negro women, Peggy and 
Rose, “desiring that they should be and remain free.” He did 
not require an indenture from them, and he considered that they 
had acquired freedom under the laws regulating the introduction 
of such persons into Texas. “Being desirous of securing them a 
permanent home,” he prayed for a law authorizing him to record 
in the County of Jackson a deed of emancipation, and begged 
for an act enabling Peggy and Rose to continue their residence 
in Texas.* 

Three months later, the committee to which the petition was 
referred, recommended an enabling act on the grounds that “Peggy 
and Rose were welcome under the thirteenth article of the con- 
stitution of Coahuila and Texas®® as free persons, and as such 
were introduced by the petitioner in good faith, as an evidence 
of which he declined requiring of them their indentures and has 
in no instance exercised ownership or control over them. Your 
committee feel no hesitancy in deciding in favor of the passage 
of the law prayed for as it was not the design of the framers of 
our constitution to enslave free persons.”** 

There can be no doubt that Peggy and Rose had gained their 
freedom under Mexican law by crossing the Texas border as slaves 
and treading Mexican soil. Their freedom under the Texas con- 
stitution, the committee believed, depended upon whether McCul- 
lough considered them as his bona fide property, that is, upon 
his intent and usage. It was convinced of intent by the lack of 
an indenture, and of usage by the claim that McCullough had 
exercised neither ownership nor control over them. 

Evidently Congress was not so easily persuaded, as no Congres- 
sional action followed the report, and apparently in the eyes of 
the law, Peggy and Rose continued to be slaves.®* Records of the 


“Memorial No. 102, File 67, October 29, 1841. 
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debates on the committee report are not available, if there were 
any, but certainly evidence could be introduced which would cast 
some doubt upon the allegations of McCullough and the conclu- 
sions of the committee. No attempt was made at the time of the 
adoption of the constitution by either Peggy or Rose to gain the 
consent of congress necessary for their continued residence®® al- 
though McCullough’s own son applied for the right.°®° A joint 
resolution of June 5, 1837, extended the right of residence to 
all free persons of color who had emigrated to Texas previous to 
the declaration of independence, but on February 5, 1840, another 
law was passed requiring all free persons to remove from Texas, 
from which exception had been asked and given to Samuel Mc- 
Cullough, Jr., his three sisters and another relative by the name 
of Uldy.*° The omission of the names of Peggy and Rose from this 
petition, which included the names of all other Negroes intro- 
duced by Samuel McCullough might indicate that he did not 
even at that late date consider Peggy and Rose to be free. 

The cases thus far considered arose from a series of Mexican 
laws, which, despite what appears to have been the intent of the 
constitutional convention, were not wholly invalidated by the 
basic law of the Republic of Texas. 

The Constitution placed two restrictions upon the manumission 
of slaves subsequent to its adoption: first, Congress was specifi- 
cally denied the power to emancipate slaves; second, slaveholders 
were required to gain the consent of Congress to manumissions 
unless the manumitted slaves were sent out of the Republic. The 
first restriction seems to have been wholly unnecessary, but devel- 
oped in part out of a long experience with legislative bodies 
which showed a disposition to interfere with slave property. The 
object of the second restriction was probably two-fold—to pre- 
vent the manumission of old, crippled or infirm Negroes who 
might become a burden on the State, and to prevent the increase 
of what was considered to be an undesirable free Negro population. 

The first of a long series of requests for the consent of Congress 
to the manumission of slaves was presented by Joseph A. Parker, 
Houston representative to the third Congress, in behalf of his 
constituent, Joseph Walling, who had emigrated in the belief 

SGammel, Laws of Texas, I, 1079. 
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that he could emancipate three Negro slaves whom he had brought 
with him. These slaves he described “as followeth, To Wit One 
woman of yellow complection named Moriah about 23 or 24 years 
of age, allso her 2 childring—a girl named Hariet about 4 years 
old and a boy about 1 year old named Thomas—which Slaves I 
wish to emancipate and set free for many Good causes first because 
the said woman has long since made to me full and ample satis- 
faction for her freedom and allso the freedom of her children— 
allso I have conscientious scruples of holding in Bondage said 
woman and her two children 7 

E. L. Holmes, of Matagorda, chairman of the Judiciary Com- 
mittee, to whom the petition was referred, reported to the House 
that the committee deemed it “highly impolitic and contrary to 
the genius and spirit of the constitution to emancipate slaves and 
suffer them to remain within the limits of the Republic; that 
the principal reason urged by the petitioner in asking this author- 
ity, to wit: that he has conscientious scruples in holding in bond- 
age said slaves, is not sufficient to induce your committee to report 
favorably to his prayer.”®? 

The report was both ambiguous and self-contradictory. First, 
it declared the residence of manumitted slaves an unwise policy; 
second, to manumit slaves and allow them to remain was con- 
trary to “the genius and spirit of the Constitution ;” and third, 
conscientious scruples were not a sufficient reason for manumission. 

If it were both unwise and unconstitutional to allow manumitted 
slaves to remain within the Republic, then obviously, no reason 
could be sufficient to induce Congress to grant such a privilege, 
and the third proposition, that conscientious scruples did not 
constitute a sufficient reason, was superfluous. But despite the 
ambiguity of the statement, the House accepted the committee’s 
report as its judgment, and Joseph Walling was refused the right 
to manumit his slaves.** 

Two months later, in January, 1839, Congress received a peti- 
tion from Edward Teal in which he asked authorization to manu- 
mit his slave, Fanny.** A bill for the purpose was introduced in 
the House, and, after an unsuccessful attempt to postpone action 


*Memorial No. 6, File W, October 15, 1838. 
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indefinitely, the House passed the bill. The reasons for emanci- 
pation outlined by Teal are unknown, but evidently they were 
sufficient to induce that body, in the opinion of the Judiciary 
Committee, to forsake a judicious policy and violate the “spirit 
and genius of the Constitution.”® In the Senate, the bill was 
indefinitely postponed a few days before the adjournment of the 
third congress.*® 

Wiley Martin, who was now “a verry old man, between sixty 
and seventy,” found himself in his old age with no heirs and 
no near kindred to whom he might leave his property. Before 
his death he wished to manumit his slave, Peter, and he referred 
the fourth Senate to two of its own members, Oliver Jones 
and Thomas Barnett,®? for substantiation of the good char- 
acter of Peter, who had served his master honestly and faithfully 
for nearly thirty years from his boyhood to the date of this peti- 
tion. In a postscript, Wiley Martin asked the “friendly aid and 
influence” of “Colonel Lawrence and Colonel Burton,”** as well 
as of Jones and Barnett in “bringing about the objects contem- 
plated” in his petition.*® 

Wiley Martin’s memorial was duly introduced in the Senate by 
Oliver Jones, and referred by the president of the Senate to a 
special committee of which Jones was made chairman.”° The 
committee reported that Peter had resided in Texas for six- 
teen years, “the most part of which he has transacted business 
on his own account by Consent of his master, and nis deport- 
ment at all times has been that of an Industrious, Humble and 
useful subject.” 

The report continued, “That during our struggle for Independ- 
ence he rendered material aid to the government by Hauling 
(with his own team and at his own expense), military stores 
and provisions for the use of the Army during the period they 
were stationed before Bexar in 1835—” In consideration of these 


*House Journal, Third Congress, 372. 

Senate Journal, Third Congress, 118. 
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facts the committee recommended the passage of an act enabling 
Peter to remain in the Republic after manumission.”* 

A long debate ensued in which interpretations were placed upon 
the original constitutional provision necessitating Congressional 
sanction of private manumissions, and particular reasons were 
offered for rejecting and approving the act accompanying the 
committee report, giving Peter the right to remain in the Republic 
after manumission. 

Stephen H. Everitt, of Jasper and Jefferson, opened the debate 
by offering his objections to the committee report. He said that 
he was willing to emancipate slaves to be transported out of the 
country but on no other consideration. Such action would not 
require an act by Congress. Admitting the merit of the case, 
Everitt did not believe that the sympathies of the Senate should 
be excited to the point of justifying the infringement of the law 
and the Constitution, which he pointed out specifically denied to 
free Negroes the right to remain in the Republic. He failed to 
mention the fact that the same Constitution specifically gave Con- 
gress the right to grant residence rights to Negroes. Everitt went 
so far as to admit that justice might claim for the petition a 
favorable reception in the Senate, and that some partial good 
might result to Wiley Martin and Peter. He could not overlook 
tlhe fact that an evil of the deepest dye might result from favorable 
action on this petition, and he announced his intention of opposing 
and voting against the bill. If destruction and bloodshed were 
to be brought upon his country through the creation of a free 
Negro element, Everitt declared that he would not be responsible 
for it, and he called the attention of the Senate to the ruinous 
brink of dissolution from which the United States had more than 
once been rescued. Looking upon the awful spectacle of insurrec- 
tion, for which the free Negro was largely responsible, he begged 
the Senate to profit by the experience and example of the United 
States before they should give their vote to sustain a measure 
so baneful in its consequences, and establish what he regarded as 
a dangerous precedent. 

Oliver Jones, as chairman of the committee reporting favorably 
upon the bill, stated in reply that Everitt’s position was erroneous 
and his apprehensions unfounded. Jones saw that the Constitution 


“Committee Reports, Fourth Congress. A report of Peter’s services at 
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undoubtedly contemplated such cases as the one under debate, 
by giving Congress the power, at its discretion, to allow emanci- 
pated Negroes to remain in the Republic. He made it clear that 
he was as much averse to free Negroes as any man, and should, 
except under very extraordinary circumstances, use his best efforts 
to keep Texas clear of them. This case, however, was one of very 
extraordinary circumstances. Jones stated that he had known 
Peter for sixteen years, during which time Peter had engaged in 
business for himself and accumulated a fortune of perhaps $16,000, 
and that Peter had always been faithful, honest and humble. 
Peter’s master, he stated, was a kind old man and in gratitude 
for Peter’s fidelity was desirous of setting him free, so that he 
would not be the slave of another after his present master’s 
death. 

Extending democracy to race, Jones declared that justice should 
be done alike to black, yellow and white, without regard to color; 
and that since this slave, Peter, had done so much service to the 
State during her hours of danger and invasion, he hoped the 
Senate would not deny Peter the right to remain in the Republic 
he helped to create and defend. He saw no danger in creating a 
precedent. He did not think the present Congress so much wiser 
than all future congresses might be, as to believe that its pro- 
ceedings would be regarded as a controlling example. 

George W. Barnett, who was one of the four Congressmen 
Wiley Martin had asked for special consideration in the postscript 
to his petition, rose at this point to second Everitt’s motion for 
indefinite postponement of the bill. He remarked that he did so 
tc give time for deliberation, but his further remarks and final 
vote indicate that he would have been satisfied with an indefinite 
postponement as a satisfactory final disposition. He stated that 
he had already often expressed his opposition to free Negroes and 
that he would never vote to emancipate a slave unless to be sent 
out of the country. Under those circumstances, of course, no vote 
of Congress would be necessary. Barnett had long known Peter 
and admitted that he knew his character to be as had been rep- 
resented. He had, furthermore, taken part in the campaign at 
Bexar, when Peter had gratuitously furnished supplies to the 
army, and stated that he was willing to reward Peter doubly 
for his services, but that he could never consent to a bill allowing 
Peter to remain in Texas as a free citizen. Interestingly enough, 
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Barnett saw in the very fortune which Peter held, a further danger 
in his emancipation, as he could, should he choose to interest 
himself, exert an influence in codperation with the abolitionists, 
and so strike at the very roots of Texas’ most useful domestic 
institution, and at the peace and security of Texans and their 
families. 

Francis Moore, Jr., arose to remark that he perceived a very 
laudable feeling of gratitude had gained the ascendancy over the 
better judgment of Mr. Jones. Since Jones knew both the slave 
and his master, Moore thought Jones’s support of the bill rather 
natural. In the evidence that Mr. Jones presented in favor of 
Peter, particularly in his accumulation of a sizable fortune, Moore 
was willing to admit that the strongest ground of slaveholders 
used in refuting the abolitionists, was swept away, because slave- 
holders had always insisted that slaves and free Negroes were 
incapable of self-support and self-government. Mr. Moore con- 
cluded, nevertheless, that if Peter were set free with the privi- 
lege of remaining in Texas, upon the grounds of obedience and 
fidelity, others might claim the same treatment, and failure to 
get it would cause in them dissatisfaction, insubordination, and 
finally insurrection. Moore recommended that Peter be emanci- 
pated, allowed to go with his fortune to Africa or some other 
country, but under no circumstances should an example be set 
so deleterious as that demanded by the act under debate. 

The question to postpone the bill was called and defeated by 
a vote of seven to five. Barnett, Everitt, John A. Greer, Moore, 
and Beden Stroud voted affirmatively; Burton, John Dunn, 
Richard Ellis, Oliver Jones, James S. Lester, Harvey Kendrick, 
and Juan N. Seguin defeated the motion, with Anson Jones not 
voting and James Gaines absent. 

Burton, who was one of the Congressmen from whom Wiley 
Martin had asked special consideration, summed up the debate, 
pointed out that the Constitution and the law permitted owners 
to manumit their slaves only on condition that they were removed 
from the country, but Mr. Martin wished to emancipate Peter 
with the privilege of remaining within the country, and that 
under the circumstances the only course to be pursued was to 
pass a special law for the relief of this old, humble and faithful 
slave. 

Ellis and Lester, who had not participated in the debate, threw 
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their votes with the five senators in favor of postponement, and 
the bill was laid on the table by a vote of seven to six, Anson 
Jones voting with those who wished immediate action." 

No further debates on this bill are available, but when it was 
taken up a few days later, it passed by a vote of nine to three, 
only Barnett, Moore and Stroud voting against it.”* 

The House Committee on the State of the Republic, reported 
the bill back to the House with an amendment providing that 
Wiley Martin enter into good security to the value of one thou- 
sand dollars with the chief justice of Fort Bend county, to guar- 
antee that Peter would never become a public charge. The House 
passed the bill with the amendment which was concurred in by 
the Senate on December 20, 1839, and the act was duly signed 
by the president.* 

Peter was the first emancipated slave allowed to remain within 
the country, and undoubtedly the favorable action on his petition 
brought forth a number of similar requests. 

But before any action was taken upon the bill emancipating 
Peter, Cary, who had been a slave of Thomas F. McKinney for 
ten years, had begun negotiations for the purchase of himself and 
family, and had started from Galveston to Austin, evidently to 
plead his own cause.”® 

After a delay of more than a month, Cary arrived in Austin 
on December 14, 1839,** bringing with him a letter from his 
master, Thomas F. McKinney. This letter, addressed to Cary, 
himself, certified that he had been the slave of McKinney for 
about ten years during which time he had been faithful and 
honest, and that during the Revolution he had been of much 
service in carrying expresses. McKinney’s letter further stated 
that Cary had accumulated means and desired to purchase him- 
self, together with his wife and child, and that McKinney would 
be glad if a law was passed authorizing the purchase and making 


@Austin City Gazette, December 25, 1839. 

Senate Journal, Fourth Congress, 74, 80. 

“Congressional Papers, Fourth Congress, No. 1272, File 13. House 
Journal, Fourth Congress, 86, 91, 150. Senate Journal, Fourth Congress, 
143, 159. Harriet Smither (editor), Reports and Relief Laws, 231-232. 

“Thomas F. McKinney to Samuel M. Williams, November 11, 1539. 
Williams Papers, Rosenberg Library, Galveston, Texas. 

*Samuel M. Williams to Mrs. P. Williams, December 14, 1839. Williams 
Papers, Rosenberg Library, Galveston, Texas, 
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valid any contracts Cary might make touching the subject of 
manumission.** 

A bill for the purpose of allowing Cary to remain in Texas as 
a free man was introduced on December 28, and passed the House 
on January 2, 1840.7* On January 10, 1840, Anson Jones, on 
behalf of the Committee of the Judiciary, recommended the pas- 
sage of the Cary bill.7° On January 22, it was postponed indefi- 
nitely on motion of Francis Moore, by a seven to six vote. Stephen 
H. Everitt, who we have seen was the first to speak against the 
emancipation of slaves, and later voted for the manumission of 
Peter, now moved for a reconsideration of the Cary bill, and by 
changing his vote passed the bill to a third reading and final pas- 
sage on the following day.*° 

A proviso, similar to the amendment attached to the act relieving 
Peter, was embodied in the Cary act making it necessary for Cary 
to post a bond of one thousand dollars within six months to 
guarantee the State against his possible dependency. No provision 
of the act specifically gave the right to remain in Texas to Cary’s 
wife and child, and although this right may have been implied, 
there is no evidence that Cary’s wife and child were ever freed.** 

Mrs. Houstoun later met “Captain” Cary in Galveston where 
she found him keeping “what is courteously termed, a livery 
stable.” Horses described as “not very bad,” were to be hired 
from him for half a dollar including “a sort of carriage.” Accord- 
ing to Mrs. Houstoun, Cary had saved up a thousand dollars, a 
great portion of which he had earned by hunting deer, and with 
this money had purchased his freedom. No mention is made of 
Cary’s wife or child. Mrs. Houstoun describes him so: “A drunken 
rascal he was, with a head covered with black wool and shaped 
like a sugar loaf.”*? 

"Thomas F. McKinney to Cary, November 11, 1839. Williams Papers, 
Rosenberg Library, Galveston, Texas. 

*House Journal, Fourth Congress, 235, 254, 259, 305. 

“The Albert Mitchell bill, already referred to, was recommended for 
passage at the same time. A third bill granting permission to James 
Young, a free Negro, to remain in Texas was also recommended. James 
Young was not, however, a manumitted slave, and his case is reserved 
for a subsequent chapter. Committee Reports, Fourth Congress, No. 1367, 
File 15. 

“Senate Journal, Fourth Congress, 193, 199, 208, 212, 228, 229, 285, 288, 
310. Harriet Smither (editor), Reports and Relief Laws, 238. 

“Congressional Papers, Fourth Congress, No. 1367, File 15. 

“Mrs. [M. C.] Houstoun, Texas and the Gulf of Mexico or Yachting in 
the New World, 1, 291-295. 
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While the bill pertaining to Cary was under consideration, a 
petition in the form of a bill was received from Sterling McGraw 
asking permission for the manumission and continued residence 
in Texas of six slaves, and offering a six thousand dollar deposit 
with the president of the Republic to guarantee their good con- 
duct. No reasons for the manumission were given and the bill 
was rejected.** 

Taking renewed hope from the favorable action taken by the 
Senate on the bills for the benefit of Peter and Cary, the House 
again passed upon the petition of Edward Teal granting his slave, 
Fannie, permission to remain in Texas after manumission, this 
time in the form of a joint resolution.** The concurrence of the 
Senate was asked and a favorable report of a special committee 
received by the Senate, but the joint resolution never passed.** 

On January 25, 1840, the Senate passed a bill to permit Diana 
Baxter to emancipate Lythe, a colored woman, and her three 
children. Congress adjourned on February 5, before the House 
could take any action.*® 

The faithful conduct of a mulatto woman and her five children 
induced Bartholomew Manlove to promise the woman and her 
children freedom at the time of his death. The operation of the 
Constitution and the law prevented him from fulfilling his promise, 
and he begged Congress to give him its necessary sanction.‘ 
William Menefee, chairman of the committee on the state of the 
Republic, after “due reflection” on the part of the committee, 
reported a bill to the House enabling Rosine and her five chil- 
dren to remain in Texas after manumission.** The House passed 
the bill, but it was indefinitely postponed in the Senate.*® 

On December 9, 1840, Ben Fort Smith, representative from 


“Congressional Papers, Fourth Congress, No. 1269, File 14. 

“House Journal, Fourth Congress, 265, 268, 271. 

*The exact disposition of the bill is unknown. Senate Journal, Fourth 
Congress, 270. Committee Reports, Fourth Congress. 

“This bill not been found. The Senate as a committee of the whole 
amended the bill on January 24, before passing it to a third reading. The 
nature of the amendment is unknown. Senate Journal, Fourth Congress, 
233, 237, 292, 296. 

“Memorial No. 54, File 60, November 9, 1840. 

“Committee Reports, Fifth Congress, No. 2200, File 23. Congressional 
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“House Journal, Fifth Congress, 155, 172, 189. Senate Journal, Fifth 
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Montgomery county and well-known slave dealer, introduced a 
bill to enable him to manumit his own slave Mocklin, Mocklin’s 
wife, Pamola, and their three children. The bill was reported 
back from the committee with a rider, permitting Dr. Samuel 
Thompson to manumit his slave Cynthia and her daughter Molly 
together with “all their future increase.” No record of the debates 
on this bill is available, but on a final vote it was rejected by 
15 to 14.° The bill was recommitted to a select committee which 
recommended an amendment striking out provision for the manu- 
mission of Samuel Thompson’s slaves, but the House refused to 
accept the recommendation and on a clear cut issue permission 
to manumit slaves was denied by the House to one of its own 
members.*? The Senate disposed of the same bill by laying it on 
the table to May 10, 1841, at which time Congress was not in 
session.*? 

Peggy Rankin of Montgomery county, on October 25, 1841, 
petitioned the Sixth Congress for authorization to manumit her 
slave, Sinez, together with her three children. The mother of 
Sinez, when yet a child, had been given to Peggy Rankin by her 
father, and by her raised. Sinez had been born the property of 
Peggy Rankin, during the whole of her life had been a faithful 
and obedient servant, and was remarkably kind and attentive to 
her mistress in her infirm old age. Peggy Rankin, who was now 
eighty-six years old, felt that she would not live long and was 
anxious to reward her slave. Mr. Rankin, who had recently died, 
had also intended to manumit Sinez, but had delayed action too 
long. Mrs. Rankin with unintentional humor assured Congress 
that all of her children were of age. The six of them consented 
to the manumission of Sinez and were willing to enter into such 
obligations as might be required by Congress to guarantee that 
Sinez and her children would never become public charges.** 

When the bill was introduced into the House, a motion was 
made to amend it by providing that the slaves manumitted should 
leave the country three months after manumission. The amend- 
ment, of course, defeated the purpose of the bill, but the House 


“Congressional Papers, Fifth Congress, No. 2036, File 22. House 
Journal, Fifth Congress, 222, 376, 496, 550, 583, 592. 

“House Journal, Fifth Congress, 550, 583. 

“Senate Journal, Fifth Congress, 187. 

“Memorial No. 25, File 75, October 25, 1841. 
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did not choose to evade the issue. The amendment was rejected 
and the bill lost.** 

This long series of unfavorable consideration to bills for manu- 
mission seems to have had the desired result of stopping petitions 
begging such privilege. For more than three years, apparently, 
no petitions were received and no bills introduced pertaining to 
the manumission of slaves.*° 

During the last session of the Texas Congress, a bill authorizing 
G. H. Harrison and Ann C. Harrison to manumit a Negro boy, 
Shadrack, successfully passed the House but was defeated in the 
Senate,°® while Edward Teal made a third futile attempt to manu- 
mit his slave Fannie.** 

The last request for the right of manumission submitted to 
the Texas Congress came from an early settler, Thomas Cox, and 
holds particular interest. Cox emigrated from Alabama, arriving 
in Texas in March, 1822. At the time he was thirty-eight years 
of age and with him he brought his wife Cynthia and one child.** 
In 1845, he was living in Harrison county and from there he 
petitioned Congress for the right to manumit his two natural 
children who were slaves. The petition was referred to a select 
committee which rendered a favorable report and the bill passed 
the House, but no action was taken in the Senate.*® Three years 
later, at which time the number of his children had increased to 
four, Cox, then sixty-four years of age, wrote a forthright and 
sincere statement of his peculiar position: 


To the Honorable the senate and House of Representatives 
of the Legislature of the State of Texas. 

Your petitioner would respectfully represent unto your 
Honorable Body that he is the father of the following chil- 
dren, Lotty, Commodore, Perry and Frederick, who under 
the Institutions and laws of the Country are Slaves—That 
since his emigration to this State, now several years, he has 
done and performed all the duties required of him as a 


“Congressional Papers, Sixth Congress, No. 2336, File 25. 

“No entries have been found in the House Journals or Senate Journals 
for the seventh or eighth congresses, and no petitions or bills have been 
discovered in the Congressional Papers for those same sessions. 

“Congressional Papers, Ninth Congress, No. 2939, File 32. Senate 
Journal, Ninth Congress, 205. 

"House Journal, Ninth Congress, 329. 

“Austin’s Colonists, I, 44. 
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gress, No. 2972, File 32. House Journal, Ninth Congress, 202. 
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citizen—in no instance disregarding the laws of the Country, 
or the rules of moral conduct, except, the one which forces 
him to ask at the hands of your Honorable Body the favor 
and indulgence herein prayed for — Your petitioner will not 
attempt a justification of his conduct herein, or enumerate 
any of the circumstances by which, in consequence of his 
early settlement in the Country, he was surrounded, and 
which, were they known, might perhaps, form some excuse 
for his non-observance in this behalf of the laws of moral 
restraint — He sincerely regrets the situation in which he 
finds these his only children and notwithstanding their posi- 
tion in society, he entertains for them, to its full extent, the 
attachment of the parent for his offspring — and submits, 
whether they should be held to the mortification and disad- 
vantages of a situation into which they have been thrown, 
by no agency of their own, but by the improper action of 
the authors of their existence. 

Your petitioner, therefore most respectfully prays, that, 
an act be passed by your Honorable Body, allowing him to 
emancipate said children, promising to bind himself, in any 
way directed, that they shall not become a public charge — 
And your petitioner as in duty bound will ever pray &e— 

Thomas Cox?” 


On January 28, 1848, Cox’s petition was laid on the table where 
it rests to this day. A self-righteous committee report on a 
similar petition from William Primm nine days previously was 
a sufficient answer to Cox’s request. It had declared, in part, 


The committee have a duty to discharge to the State, and 
although a Father has appealed to their sympathies in behalf 
of his children and although they have no right to control the 
peculiar taste of any individual, who may regret the unfor- 
tunate position in which he placed himself, by the indulgence 
of his feeling; they do not feel disposed to encourage others, 
to put themselves in a similar situation. When a man places 
himself by his own act, in a disagreeable situation, contrary 
to the laws of the country, in violation of public sentiment, 
and in opposition to the moral feelings of the people among 
whom he resides, he ought to bear his misfortunes with the 
resignation of a martyr, or migrate to a country whose insti- 
tutions are more in accordance with his situation and 


feelings. *°? 


During the ten years of the Republic, fifteen requests were 


made for the manumission of thirty-eight slaves. All but two of 
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these requests were refused, although six petitions involving the 
manumission of fourteen slaves were favorably acted upon by one 
house of Congress without the concurrence of the other. 

Only two slaves were manumitted with the right to remain in 
Texas.’°* Both favorable actions were taken by the same Congress, 
the Fourth, but this same session refused three other petitions 
and only granted the first, Peter’s, after a long struggle. The 
two manumitted slaves, Peter and Cary, were the property of 
Wiley Martin and Thomas F. McKinney, respectively, both promi- 
nent in the public affairs of Texas. Thomas F. McKinney, during 
the Revolution, was an agent of the provisional government, and 
had purchased the first vessels for the navy. The firm of McKinney 
& Williams, of which he was a partner, transacted nearly all the 
financial business of the Government and later McKinney repre- 
sented Travis county in the state legislature. Wiley Martin had 
been an Alcalde in Austin’s colony, had raised a company of sol- 
diers and acted as its Captain in the Revolutionary Army, and 
had served a term as Chief Justice of Fort Bend county. Subse- 
quent to Peter’s manumission he was elected a member of 
Congress. 

Both Peter and Cary had demonstrated their ability to govern 
themselves, and had accumulated considerable sums of money. 
Both of them had been of assistance to the State during the 
Revolution, and both were owned by prominent Texans, who rec- 
ommended their manumission. 

Which of these three qualifications played the greatest part in 
their manumission, it is difficult to determine, but no other slaves 
for whom manumission was asked were the property of promi- 
nent men, had accumulated fortunes, or been of assistance to the 
State during the Revolution. Probably all of these facts had some 
weight in the deliberations of Congress, and apparently Peter and 
Cary had a better claim and were better qualified to receive their 
freedom than other candidates. 

Slaves who were manumitted and sent out of Texas, for the most part, 
would leave no records behind them, if indeed, there were any. Some 
rejected petitioners may have arranged for the transportation of manu- 
mitted slaves who were denied residence in Texas, but because of the obvious 
difficulties this was not likely. Monroe Edwards, the slave trader, pub- 
lished a statement in the Northern papers that he had manumitted all 
his slaves in Texas. No evidence exists that he owned a single slave in 
Texas at the time, but if his statement was true, he had necessarily re- 
moved the slaves from Texas shortly after manumission. Telegraph and 
Texas Register, July 8, 1840. 
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THE MERCER COLONY IN TEXAS, 1844-1883 
Nancy EtHir EAGLeton 
CHAPTER IV 
OBSTRUCTIONS TO MerceErR’s Work 


It has been pointed out that to colonize his grant, Mercer 
organized his associates into a joint stock company, “The Texas 
Association.” Like the Chesapeake and Ohio Canal Company, of 
which he was the organizer in 1828, “The Texas Association” was 
monopolistic in character. The contract of January 29, 1844, guar- 
anteed the reservation of land within the grant and it further 
guaranteed a premium of ten sections to the contractors for every 
one hundred families settled. More than that, “The Texas Associa- 
tion” was, by virtue of its origin, geared into a monopolistic insti- 
tution older than the Chesapeake and Ohio Company. That institu- 
tion was the empresario system which the Spanish government 
instituted for the settlement and colonization of the wilderness. 
The empresario system, under which citizens from the United 
States came to Texas preceding the Texas Revolution, ceased to 
be operative from November 13, 1835, until the enactment of 
the law of February 4, 1841, granting land to immigrants.' 

Under the jurisdiction of the provisional government of Texas 
and of the Republic of Texas, land was the only national asset. 
Since the Republic was impoverished, land was used freely to 
secure credit and revenue. The issuance of land scrip, a policy 
which was in force from December 6, 1836, to December 14, 1836, 
and again from May 24, 1838, to June 26, 1845, yielded an income 
inadequate to meet the obligations of the government.? In accord- 
ance with this policy contractors who loaned the Texas government 
money received issues of scrip in return. The contractors sold 
the scrip, the purchasers of which constituted “an active body 
of unknown citizens who held several million dollars worth of 
debt and land scrip of Texas and looked to the United States 
29% 
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or security. 
‘Land Office Report, 1918-20, 36 
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In the tides of immigration to the Texas Republic there were 
many of these holders of land scrip who desired to locate lands. 
Because of the lack of funds the government was unable to sec- 
tionize the public domain. Consequently a settler, impatient and 
desirous of a location, who secured a certificate, was permitted to 
have his “land located in his own way. This led to the overlapping 
of interest, confusion of boundaries, and litigation that is yet in 
progress.””* 

Moreover, an individualism bred by frontier conditions, preju- 
dices antagonized by racial and economic differences, and an 
increasing security gained by interest from the United States 
generated attitudes in the settlers and complications in adminis- 
tration that were beyond the control of either the Texas government 
or “The Texas Association.” 

Mercer’s enthusiasm, energy, advertising, surveying, and his 
advanced age were no match for the rising tide of opposition 
agitated by a young generation of frontiersmen in the congress, 
the convention, the legislature, and the Texas courts. Mercer, a 
non-partisan, had advocated the abolition of the slave trade, a 
cause which was later adopted by one of the most partisan groups 
in the United States—a group which opposed Texas annexation. 
Mercer, as a promoter, encouraged British and German immigra- 
tion to Texas, but annexation turned the tide of sentiment against 
both abolition and aliens. Mercer, who urged his surveyors to 
abide by the laws of the Republic, commended the impossible. The 
law, especially the land law, was chaotic. It was based upon the 
Mexican land system.® In an attempt to eliminate this system, 
the Fourth Congress (September, 1838-November, 1839) “estab- 
lished, with certain reservations suggested by the conditions of 
the country the common law of England”, and “created two 
traveling boards of commissioners to visit every county seat in 
the republic, examine records of county boards, hear testimony, 
and pass upon the legality of every certificate issued by such 
boards.’ 

The issuance of certificates by the boards complicated with 
fraud and investigations characterized the administration of the 
first Commissioner of the General Land Office, John P. Borden 


‘Land Office Report, 1918-20, 3 
‘James Daniel Lynch, Bench and Bar of Texas, 24. 
*J. H. Brown, History of Texas, 168, 
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(July, 1837-December, 1841). Added to the complications* in 
land administration was the Archive War, 1842-1844, which 
resulted from having separate locations for the capitol and the 
General Land Office. The situation made it necessary for Thomas 
William Ward, who was Land Commissioner from 1841 to 1844 
and whose office was in Austin, threatened by Mexican invasion, 
to go frequently to Houston, where Congress was in session. The 
Commissioner’s harassing situation was not improved by the pas- 
sage of the Colonization Act of February 4, 1841, and all its 
amendatory acts. In his annual report of 1843 he attacked the 
laws as illegal, impolitic, and objectionable,® and pointing out 
the inability of the government to enforce them, called upon the 
Congress to repeal them. As early as 1839 “the policy of reserving 
from location any land” was debated in Congress. David 8S. 
Kaufman and the other younger Congressmen opposed the policy 
and they were supported by land speculators and the holders of 
bounty land and headright certificates.° Since the colony closed 
the contracted land from the same group, it appears that they 
and their representatives in Congress supported the recommenda- 
tions of Ward. Their strength was sufficient to enact a law, 
January 30, 1844, to repeal all laws then in force authorizing 
the president to form colonization contracts," and to forfeit such 
as had already been made, where conditions were not strictly 
complied with. Mercer’s contract, made in the thick of the con- 
fusion, was supported generally by the faction favoring holding 
land as a basis of credit and was opposed by the faction who 
desired that all land should be thrown open to settlement. In 
the Convention, called by President Jones, July 4, 1845, to con- 
sider annexation “and any other proposition which might be 
made,”** the colony contracts were discussed at length. On August 
18, 1845, T. J. Rusk, President of the Convention, who, accord- 
ing to E. L. R. Wheelock, sub-agent for Mercer in Robertson 
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County, had located his league within Mercer’s colony without 
authority,'® offered a resolution to the Convention proposing that 
the “colonization contracts were unconstitutional, that the legis- 
lature not extend them time for fulfillment of contracts, and that 
the legislature in its first session pass such laws as might be 
necessary to institute judicial proceedings for annulling contracts. 
For the five following days the contracts and contractors were 
under fire. R. E. B. Baylor of Fayette County, who was one of 
the later colonists, declared for justice and right and consequently 
for annullment of the contracts, because the policy of the country 
had changed since they had been made. James Love of Galveston 
County asserted that the “President of any other country but 
Texas would have been impeached and removed from office” for 
having made a contract with C. F. Mercer, and demanded that 
the matter should be investigated judicially. On the other hand, 
Abner Lipscomb, former chief justice of the Supreme Court of 
Alabama, lauded Charles Fenton Mercer as “a man held high in 
the country’s annals,” and as one who “would attempt to prevent 
the rescinding of his contract.” He argued that “the violation 
of a contract was repugnant to the Constitution of the United 
States” and that the people from the North would seize upon 
any objection to oppose annexation. Furthermore, Volney E. 
Howard of Bexar County denied the right of the Convention to 
annul contracts and stated that it was an elementary principle 
of international law for governments in revolution or change to 
respect pre-existing private rights and that this principle had 
been affirmed by the Supreme Court of the United States in pass- 
ing upon French, Spanish, and British grants. Nullification of 
the contracts was opposed by J. Pinckney Henderson of San 
Augustine County on the grounds that it “would infringe on that 
part of the Constitution of the United States which declares that 
no state shall pass any law impairing the obligation of a con- 
tract.” After asking, “What is the question, annexation or nulli- 
fying contracts?” Joseph L. Hogg of Nacogdoches pointed out 
that men are “sporting with annexation,” that “the eyes of the 
civilized world are upon us,” and that he was not willing to risk 
annexation by declaring the contracts void. In defense of the 
contracts, an early colonist, Oliver Jones, declared that he came 


“EH. L. R. Wheelock to Charles Fenton Mercer, November 25, 1848. 
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to Texas in 1832 and honestly acquired his land, that much had 
been said about the poor soldier wading in blood, and all that 
which was “calculated to have a wonderful effect upon the mem- 
bers present.” He maintained “that there is not one individual 
who has complied with ail the conditions of his contract. Many 
of them were nonsensical, and with some it was utterly impos- 
sible to comply.”** 

It was evident that opinion was divided. By August 20, 1845, 
the convention appeared willing to compromise. Abner Lipscomb, 
as Chairman of a Select Committee, presented an ordinance on 
contracts according to which the Attorney General was authorized, 
“as soon as the organization is completed, to institute legal pro- 
ceedings against all colony contractors who had entered contracts 
with the president to determine if they had complied with their 
obligations.”"* Because they feared that abolitionists in the United 
States and other opponents of annexation would gain ground in 
their opposition to annexation, and that the Congress of the United 
States would reject the proposed constitution if it included a 
provision violating a contract, a sufficient number of the opposi- 
tion in the Convention supported the ordinance presented by 
Lipscomb and it stood adopted.’ 

Opposition to the contracts echoed east of the Appalachian 
Mountains in various publications. In the New York Journal of 
Commerce, August 21, 1845, a subscriber’s letter was printed 
stating that the conditions of the grant by the Texan government 
to Mercer had not been fulfilled and that his title was conse- 
quently void.*7 In publishing Mercer’s reply the editor stated 
that Charles Fenton Mercer was for a long time a member of 
Congress from Loudoun County, Virginia, that his character was 
above suspicion, and that he must have a more correct knowledge 
of the facts where he was personally concerned than the sub 
scriber. Mercer told the editor that more than two hundred 
families had been introduced in the colony; that 1,100 pounds 


of ammunition had been stored for their defense against the 
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Indians; and that colonists’ notes for surveyor’s fees were in his 
possession. He stated that the contract of January, 1844, followed 
the opening of the Cherokee lands. It was made solely with the 
view to provide for the public debt of Texas. 

Another echo of opposition was heard in a subscriber’s letter 
to the Alexandria Advertiser in which it is stated that President 
Houston had without authority granted to Mercer and his British 
associates the right to colonize a large district simply to strengthen 
his own personal and political influence. In rather indignant 
words the subscriber wrote: 


A grant that was made, as I repeat, without the authority of 
the law closing the land office to those who had right claims, 
who had military bounty warrants, a grant by which old settlers 
who had conquered the country have been deprived of their just 
rights; a grant made to Mercer and British abolitionists! 


In a letter to the editor of the Alexandria Advertiser, dated 
September 1, 1845, Mercer calmly replied to the tirade as follows: 


You will readily perceive, that, while I am at much labor, and 
a heavy expense, yet wholly unrequited, by the offer of half a square 
mile of land, to any immigrant family, free of cost but for the 
fees of survey, diligently complying with the conditions of the 
contract referred to, I could not in justice to 224 families I have 
colonized, to those | am inviting to follow them, to my respectable 
associates, or to myself, pass unnoticed the injurious remarks that 
I have quoted. 

e * ok of 


I have no associates under my contract who are not native 
Americans ; not one among them who was ever in Hurope. They all 
reside in the United States, south of Maryland, except one, origi- 
nally from Virginia, but living, at present, on Red River, in Texas: 
that none of them, nor any other person interested in my contract, 
had any knowledge of it, prior to its final execution. Among them 
all, twenty-six in number, of which I send you a list, there is not, 
I am confident, a single “abolitionist.” 

It is possible, though improbable, that the author of the letter, 
I have here noticed, has confounded my contract with the one ol 
January, 1843, in which L was reluctantly persuaded to take an 
interest, in 1842. With this interest | parted, a year ago, in favor 
of a company in Louisville, who allowed me for it but a moderate 
compensation for much labor, in Kurope, no small expense in 
America, and two journeys exceeding four thousand miles. 


President Houston first introduced the principles of reserving 
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to the republic, in all those contracts, the alternate sections; thus, 
doubling the cost of surveying to the contractors, and assuring to 
lands reserved to the public, by the settlement of the intervening 
sections, a constantly increasing value. 

Thus, in the contract of January, 1844, the contractor and such 
associates as he may choose, are allowed to purchase his [the] 
reserved sections, but at a price much exceeded [exceeding] that 
set upon them, by the Congress of January, 1843. For if bought 
within the limited period of five years from date of the contract, 
not only the twelve dollars must be paid, being the price at which 
the sections reserved in the contract of that month, were assessed, 
by the same Congress, but the farther sum of $640, in the audited 
claims on the Republic, for money loaned, or services rendered ; 
added to which, the contractor is required to give free of cost, to 
some emigrant family, from abroad, not less than one-fourth of 
the section, so purchased. 

Gen. Henderson, one of the most eminent citizens of Texas, 
whom I apprised of my contract, at Houston, a few days after its 
execution, at a subsequent period, when united, as a representative 
of Texas, with his colleague, Mr. Van Zandt, the resident Minister 
of Texas to the United States, concurred with him, in addressing 
a letter to our Secretary of State, wherein the unappropriated 
domain of Texas was stated to comprehend more than one hundred 
and thirty million of acres of land. It cannot, therefore, be cor- 
rected said, that a contract, much overrated in the extent of the 
lands it set apart for colonization, has closed “the land office” of 
Texas, to any “persons whatever,” or deprived the defenders of 
their country of their just rights. 

The contract which I have defended, is not allowed to interfere 
with any prior legal locations of which there are many within its 
limits, as there are many more, the illegality of which the con- 
tractor has to demonstrate at his own cost, because he causes the 
lands which they cover to be surveyed for settlement. 

It assures to the emigrant family which it invites to Texas, not 
less than 160 acres of land, [320 are now given] on the simple 
conditions of erecting upon it a comfortable cabin, and enclosing 
and cultivating, for three years, not less than fifteen acres. On 
default of the colonist, the land so given is forfeited, not to the 
contractor, but to the Republic, and no failure of the contractors 
to fulfill the conditions of their contract, operates retrospectively, 
either on the interests they may have acquired, or those of the 
colonists. 

In the preceding and subjoined remarks, | have noticed all the 
objections to the contract it has been my duty to defend. I regret 
that in doing so I have encroached so much on your valuable paper, 
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but have no apology to make, in excuse, for a necessity which I 
did not create.’* 


While Mercer was defending his Texas interests against eastern 
prejudice and propaganda, that portion of his grant west of the 
Trinity had become an object of controversy. Here frontiersmen 
... “had hailed his contract with delight in 1844, when Indians 
refused to make peace and Mexico threatened invasion. But since 
those dangers disappeared, and the annexation to the United 
States seemed to be assured, sentiment underwent a change.”!® 
Instead of enjoying the protection which immigrants in the unset- 
tled country might offer, Texas frontiersmen sought to possess 
the land for themselves. In 1844 “threats and mutterings by 
holders of land scrip and speculators” heard by P. J. Pillans from 
Lamar and Red River Counties delayed somewhat the surveys 
vast of the Trinity, but “the lines were run, and stout stakes 
were driven, marked with the number of miles, to enable subse- 
quent surveyors to subdivide the colony into sections.’””° 

In the spring of 1845 Mercer contracted with Colonel Ripley 
Wheelock of Wheelock, Robertson County, to act as sub-agent of 
“The Texas Association” on the west side of the Trinity and 
with B. J. Chambers to survey and sectionize sixteen townships 
for immediate settlement under Wheelock’s agency. Mercer and 
Chambers in their exploration of the region encountered opposition 
to the survey led by Thomas I. Smith, Captain of Texas Rangers, 
and W. R. Howe, who lived on Chambers Creek. In the face of this 
opposition Mercer signed a contract of survey with Chambers at 
Captain Smith’s and authorized him to obtain any evidence of 
“threatened resistance of the laws of the Republic and to transmit 
it” to the Secretary of State.** When Chambers was instructed to 
survey the “vacant land not claimed by any person, excepting the 
claims of the association” in the neighborhood of Chambers Creek, 
he was prevented by threats and notices from settlers in the region. 
The notice of the threat follows: 


“Hale Papers. University of Texas. 

“Semi-Annual Report. C. F. Mercer, September 25, 1845, to the Secretary 
of State, in the records of the case Preston vs. Walsh. 

“Deposition of P. J. Pillans, in the records of the case Preston vs. Walsh. 

“Semi-Annual Report. C. I. Mercer, September 25, !845, in the records 
of the case Preston vs. Walsh, 
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Mr. B. I. Chambers 
Sir: 

We understand that you have come up into this section of the 
country for the purpose of surveying for General Mercer and his 
colony. This, therefore, is to notify you that if you attempt to 
do so we will cause you to desist even though rough means should 
be necessary. 


Eleanah Caps Thos. I. Smith 
R. S. Holme Chas. Scocis 
Wm. H. Moon Wm. Cox 

W. R. Howe G. W. Quin * 


J. Majfute 


Smith, who was in command of the region that Chambers con- 
tracted to survey, had the support of the civil authority, and 
together the civil and military forces sought to obstruct and defeat 
the contract. Wheelock consulted Ebenezer Allen, the attorney 
for “The Texas Association,” as to a “proper course to pursue,” 
and received the oracular advice “to tranquilize and harmonize 
the community by a conciliatory course,” and that “truth might 
unfold itself and justice prevail.” The course pursued by Cham- 
bers obtained anything but harmony and tranquillity. When he 
attempted to establish an office near Melton, he was “prevented, 
incommoded and threatened”; his team “was dispersed and driven 
away so rapidly as to result in the death of one ox,” and he was 
C. Taylor, the county 


“left some thirty miles above Franklin.” C. 
surveyor of Robertson County, refused to submit a plat of Rob- 
ertson County with the dates of certificates and entries and the 
places and by what authority they were issued, and expressed a 
determination “that no surveyor of General Mercer could or should 
be permitted to run a line within the County of Robertson.” In 
the face of this opposition, Allen advised Wheelock to seek either 
an indemnity from the government or a redress by process of a 
mandamus against municipal officers. By September, Wheelock 
had traveled some 1,700 miles within the grant west of the Trinity, 
a part of which time he was in captivity of the Waco, Washitaw, 
and Comanche Indians. Though separated from his son and his 
interpreter, and his life endangered, he finally gained his release 
through the interference of a “kindly American Caddo.” When 


he returned home he again sought the advice of Ebenezer Allen, 


“Chambers to Mercer, November 25, 1845. Colonization Papers, 1843-45. 
Texas State Library 
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but, finding that Allen had left Washington for New Orleans, 
Wheelock set to work on the projection of a topographical map to 
provide information for the future selection of settlements. In 
spite of such obstructions Wheelock reported that the “Book of 
Special Contract shows the settlement of twenty-one families and 
the application by letter of thirty more.” After the adoption of 
the new Constitution of Texas in October, 1845, Taylor, the county 
surveyor for Robertson County, respected every application for 
land and ordered deputies to make surveys without any regard 
whatever to Mercer’s Contract of January 29, 1844. Wheelock 
observed that various members of the Constitutional Convention 
from Robertson and other counties were making large entries 
within the colony, namely, Irion, Rusk, and Tarrant. Wheelock 
contemplated visiting Austin previous to the final change in the 
government, to seek instruction from Allen, and depositing a pro- 
test in the Department of State, which would show to the gov- 
ernment .. . “the capacity of the Association’s complying with 
their stipulation . . . and that the wrong is on the part of the 
government from her physical inability to properly extend her 
laws and thereby prevent her engagements from being violated.” 
Wheelock believed that nothing could be done on the company’s 
grant “until the judicial arm of the United States” should be 
properly extended.** 

In the meantime determined efforts in Nacogdoches developed 
not only to oppose but to ignore Mercer's contract. The following 
letter shows the aggressive feeling that was fomenting: 


Nacogdoches Decr 26th 1845 
To Matthew Cartright, Esqr 
Dr Sr 

Brother informed me that you have Some Certificates, but that 
you have some hesitancy about having Them Surveyed up on the 
Trinity fearing there would be Some opposition from the People, 
I do not intend to Survey, on any mans preemption claim and 
therefore: | do not anticipate any contention with the People | 
spent nearly the whole of Last Summer among the People of the 
Collony, 1 found them very friendly disposed and they made no 
objection to my Surveying, any quantity, so that I did not inter- 
fere with their preemption claims, | found them En Mas opposed 
to Gn, Murcer and his contract with the President, and as a fur- 


‘Kk. L. R. Wheelock to C. F. Mercer, November 25, 1845. Colonization 
Papers, 1843-45, Texas State Library. 
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ther evidence, of their being opposed to Said Contract, they assem- 
bled on the occasion of voting for the Constitution, and voted 
unanimosly for the Ordinance They say that Gen, Murcers 
agents has defrauded them by making heavy exactions of them, 
as dues, and fees, on their Lands. Charging them 8 dollars for 
a Duplicate of citizenship 8 Do for Land certificates, 12 D for 
surveying their Land besides many other expenses, amounting in 
all to more than Double the amt charged by this government, So 
they are all anxious that his contract would fail, for they would 
have nothing to loose by it but Every thing to gain, besides in 
all my Travel through the Collony, I saw no man that said his 
was introduced by any Person, If we would get Land then at 
all, we must get it Soon, for all the good Lands will be Taken 
by Preemption in less than 12 months, I have the opinion of 
Ochiltree and Rusk on the Subject, and they give it as their 
oppinion that that Part of the contract, which [included] claims 
that was of an older date than the Contract is unconstitutional and 
and laying a Side the constitutionality of the contract that Gen, 
Murcer and his Associates have entirely failed to comply with 
their contract with the President, and the Contract Pointedly 
says that a failure on the part of Charles Fenton Murcer, to 
comply with any part of the Contract Shall amt to a forfeiture 
of the whole—The Contract Says,—that Gen, Murcer, Shall 
introduce and Settle i, e, 150 familys, by the 1th Day of 
May/45—that he shall introduce and Settle in good Comfortable 
Log cabbins on their own Lands set a part to them, 150 familys 
by the 1th Day of May 1845,—in this part of his Contract he 
has Entirely failed, I traveled through the Collony in July last 
and Did not See 10 familys that Said that they were introduced 
by Gen, Murcer, or any one Els, That they have gone there with 
their own Accord, and Certain it is that not one out of 10, of 
the familys that are there, are on vacant land, and none of them 
on Lands set a part to them, for there is not as yet a Survey 
made by the authoritys in Murcers Collony therefore, if there 
was the 150 familys, they are not living on their own land; and 
consequently have not the improvements as required in the Con- 
tract, but on the Contrary, there was not on the first Day of 
May last more then %5 familys and of those 75, 9 out of ten 
are Squatters on other Peopls Land, by casting your Eye upon 
the map; you will See that there was 6 or 700, survys made and 
recorded in the very heart of that Collony; previous to the date 
of the Contract and the Peopel have Setteled upon them; and 
are willing to buy of the owners, and they are willing to average 
land at $1,00, pr acre, and they have not settled on those Lands 
without Knowing, they have at a very Early day after the date 
of the Contract; furnished with a complete map of all “The 
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survys made in the Collony, by Majr Pillary then agent for 
the Collony, 

But Gen, Murcer, has not only forfeited his contract on the 
grounds already mentioned, but he has failed in Every require- 
ment of the Contract, up to this time. Besided he has failed to 
comply with a Law Passed By the Congress of 44 Requiring 
him to complete the Survey of his collony by a certain date, at a 
forfeiture of his contract, The Survey of his Collony is not yet 
closed, nor nothing doing towards doing it nor is there a Single 
Survey made. 

It is the opinion of all the States-men and Jurists, with whom 
I ‘iave conversed that the Contract is an Nulity, and that Sur- 
veys might be made there with perfect Propriety. and those 
gentle men whos oppinion might be most relyed on, are the first 
to participate, in the locating of those lands. I shall be off in a 
few days, and shall make a quantity of Surveys the fieldnotes 
of which [ shall have to Dispose of, when I come in I shail be 
certain to call on you, for by that time you will be convinced of 
the Propriety of Locating in that Section, The vacant Lands 
there is worth four times the quantity of vacant Lands any place 
that I know, and I can Put my finger at any time upon Every 
foot of vacant Land in the limits of this country, and I would 
much prefer Land in that Section to any other that is at this 
time vacant, it is not that I am limited, for I could Survey any 
where in this Country, Those who furnish me their Certificates 
before I go out, I shall feel under obligations to Survey first if 
you will send me your certificates, I will pledge my self to get 
you as good locations as can be had, or send me the number and 
quantity of your certificates in a letter, and I will serve you faith- 
fully I will wait with you untill next fall, or I will take notes 





on good men or a good man ( ) if you write Do it imme- 
diately or I will not get it before I go out 
Respectfully your obt Servant; Ete, Ete, Ete, 


W. M. Simpson*® 


In pursuance of the ordinance of August 27, 1845, by the 
Constitutional Convention calling upon the First Legislature of 
the State of Texas to enact a law requiring the Attorney General 
to institute legal proceedings against colony contractors who had 
entered into contracts of colonization with the President of Texas, 
the Legislature in an act of May 11, 1846, defining the duties 
of the Attorney General of the State of Texas, required him 
to institute legal proceedings against all such colony con- 


*Cartright Papers. University of Texas. 
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tractors to determine whether or not they had fulfilled their 
contracts.”° 

The confusion in all departments occasioned by the change 
from a government under a republic to a government by a state 
of the United States produced unlimited opportunity for indi- 
viduals so desiring to seize any land within reach and for making 
even more unworkable the hybrid land laws of Texas. There 
were some who seized this opportunity, thereby preventing sub- 
agents and surveyors from performing their work. Mercer, en route 
to Texas in the fall of 1846, became ill in New Orleans, when, 
upon his request, his nephew, Theodore 8S. Garnett, of Norfolk, 
Virginia, visited the colony in March and April of 1847. In his 
interview with surveyors, Garnett learned that Captain Smith of 
the Texas Rangers had prevented surveys, west of the Trinity, 
and that threats of violence had been made upon Dr. Daniel 
Rowlett, east of the Trinity.*7 In his report to Mercer, Rowlett 
stated that while he had had a heavy correspondence during the 
past year extending to eighteen American states, he had granted 
only twelve or fifteen land certificates to families east of the 
Trinity and that the company’s attorney, Allen, advised him to 
cease surveying.*® 

Under the ordinance of August 27, 1845, adopted by the Con- 
vention and ratified by the people of the state and under the 
Legislative Act of May 11, 1846, Albert C. Horton, acting gov- 
ernor, of the State of Texas, instituted a suit, October 11, 1846, 
against Mercer, in behalf of the people of the state, in the Dis- 
trict Court of Navarro County, which previously had been organ- 
ized out of that part of Robertson County in the region of Cham- 
bers Creek. Thomas Johnson, District Attorney of the Third 
Judicial District of Texas, made an affidavit on March 25, 1847, 
that Mercer was a non-resident of the State of Texas and beyond 
the jurisdiction of the court, whereupon the court commanded the 
Navarro County Sheriff to summon Mercer to appear before the 
court.2* The sheriff, James A. Johnson, commanded Mercer to 


“Hartley, A Digest of the Lawe of Texas, 104. 

“Deposition of Theodore 8. Garnett, in the records of the case, Preston 
vs. Walsh. 

“Daniel Rowlett to Mercer, March 24, 1847. Colonization Papers. ‘Texas 
State Library. 

“Peeler and Maxey, A History and Statement of the Mercer Colony 
Case, 25. 
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appear before the court and published the command in the Clarks- 
ville Northern Standard for eight successive weeks.*° When Mercer 
failed to appear before the court an amended petition was filed 
against him on September 28, 1848, declaring that the correct 
boundary lines had “not been surveyed nor run, that the lines 
which were run contained 3,000 square miles more than the con- 
tractors were entitled to by the terms of the contract.”** Josiah F. 
Crosby, District Attorney for the Third Judicial District, stated 
that the suit was brought by John W. Harris,** Attorney General 
of the State of Texas, in the name of the governor. Crosby held 
frequent conferences with and received assistance in the prosecu- 
tion of the suit from James Willie and partners, Richardson 
Scurry, and General Tarrant, who represented certain locative 
interests within the bounds of the so-called Mercer Colony. He 
stated that Judges David Prendergrast, M. C. Winkler, and John 
Sayles were present when the suit was tried but had no direct 


“Clarksville Northern Standard, July, 1847—September, 1847. Univer- 
sity of Texas. 

Peeler and Maxey, The History and Statement of the Mercer Colony 
Case, 28. 

“Harris was born and reared in Nelson County, Virginia. He received 
some education in a country school, attended Washington and Lee from 
1830-32 and the University of Virginia, 1832-37. He came to Texas in 
1837, located near the mouth of the Brazos River and began the practice 
of law in Brazoria, the most populous of Texas counties, which county 
offered a promising field to the legal profession. Here, since titles to real 
estate were conflicting and uncertain, courts were thronged with adverse 
claimants seeking adjustment of their rights, By his energy and talent, 
his professional service was in demand. He became a member of the law 
firm of Wharton and Pease, which firm, after the death of Colonel Wharton, 
bore the name Harris and Pease until Pease’s election as Governor, 1853. 
Harris and Pease arranged that Pease should remain permanently in 
Brazoria, while Harris attended the court of the six counties composing 
the First Judicial District. Thus the firm became employed in most of 
the important cases that came before the various courts in the District. 

In 1839 Harris ran for representative to the Congress of the Republic, 
trying to impress upon the people the propriety of abolishing the civil or 
Mexican land law then in force and urging the adoption of the Common 
or Anglo-American Law as the law of the land. He was elected, though 
the people were indifferent as to which system should prevail. 

Harris made his platform the chief object of his legislative mission. In 
due time he introduced a bill to repeal all Mexican land laws and to adopt 
the common law. This bill was recommended by the Judiciary Committee 
but met considerable opposition in the House upon the ground that it was 
not sufficiently liberal in its provisions regarding the rights of married 
women. To obviate all grounds of objection, added features regulating 
marital rights assured its passage, 1841, This law was incorporated in 
the first Constitution of the State five years later.—Lynch, Bench and 
Bar of Texas, 204-207. 
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connection with it. Presiding at the trial was R. E. B. Baylor, 
Judge of the Third Judicial District,** who signed the decree of 
the court that judgment by default against Mercer be rendered 
in favor of the plaintiff and that the contract between Mercer and 
President Houston was null and void.** 

Thus the court had decreed, October 25, 1848, the colonization 
contract void. This left the populace within the colony clamoring 
for adjustment of claims. The Legislature enacted a law on 
February 2, 1850, guaranteeing relief to every colonist who had 
settled within the grant before October 25, 1848, regardless of 
whether or not he held certificates and regardless of who granted 
them. This same law specifically stated “that nothing herein con- 
tained shall be construed so as to place the contractors of the 
said colony in a better condition in regard to the State of Texas 
than they would be if this law had not been passed.” On January 
24, 1852, the Legislature enacted another law for the relief of 
settlers in the territory known as Mercer’s Colony requiring the 
Commissioner of the General Land Office to issue patents to col- 
onists who had settled within the grant prior to October 28, 
1848.*° In the passage of these laws, the interests and the security 
of the settlers were guaranteed but the interests of the empresario 
were purposely attacked. 

Age creeping upon him, pecuniary distress hounding him, legis- 
lative bitterness and partisanship staring at him, Mercer, in the 
interest of the seven associates who had remained faithful since 
January 29, 1844, and of those who had later become stockholders 
in “The Texas Association,” and in self-defense, assigned his 
interest in the “Texas Association” on February 27, 1852, to 
George Hancock of Louisville, Kentucky, who became the Chief 
Agent.*® 

In a letter to W. D. Miller, the former private secretary of Sam 
Houston, Mercer reviewed his relations with the Texas government : 


Dear Sir, 
Col. Geo. Hancock, my friend and late neighbor on Kentucky 


“Deposition of Josiah F. Crosby, State Counsel in case of Governor of 
Texas vs. Mercer Colony, in the records of the case, Preston vs. Walsh. 

“Peeler and Maxey, History and Statement of Mercer Colony Case, 102. 

“Peeler and Maxey, History and Statement of Mercer Colony Case, 102. 

*Mercer to W. D. Miller, received April 22, 1852. Deposition of C. 
Duvall, Secretary of Texas Association, 1858-1580, in the records of the 
case, Preston vs. Walsh. 
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river, will, I hope, have the pleasure to deliver to you, this letter 
which is designed to procure for him such aid as you can con- 
veniently render him, while prosecuting his own claims, as well 
as mine, upon your state and its citizens. He will need many 
documents which, I hope, you will enable him to find, and to 
be appraised of the recent decisions of your Legislature, and 
courts of justice on questions naturally arising in his efforts to 
promote his interests as well as mine. No one, | am well apprised, 
‘an so well aid him in this respect as yourself as well from your 
official station under the former, as well as under the present 
government of ‘Texas. 

I have, in vain, expended, more than 12,000 dollars on the lands. 
I have sought to colonize; but now deserted by most of my asso- 
ciates and persecuted as I have been by the Texas legislature, 
and convention, I ask but a very moderate remuneration for 
expenses incurred in adding largely to the population of Texas, 
and in directing her character in a very critical state of her 
affairs—when her navy was laid up within the harbor of Gal- 
veston ; her army reduced to a few frontier rangers; her Treasury 
exhausted; her territory threatened in the invasion. You will 
remember doubtless the abrupt adjournment of her Congress while 
we were together at Washington, on the receipt of a rumor, which 
proved te be unfounded, that a large army had crossed the Rio 
Grande, accompanied by all the materials for a renewal of Mexican 
hostilities. By subsequent resolutions and acts of the Congress 
near to the admission of Texas into the union, as well as by 
the more solemn act of the Convention which settled that event 
my rights under the contract I made with her president were 
assailed though inconclusively admitted by those very acts; and, 
finally, my surveyor Chambers, the nephew of General Chambers 
was threatened, by nine of her citizens inspired by the exampie 
of her legislature openly, and with force if he proceeded to execute 
the contract with me... . 

Seven only of all my associates have been faithful throughout 
to their engagements to me, and if your legislature will enable 
me to satisfy their part claims, I care little what may become of 
mine, altho I devoted at an advanced age with a diligence rarely 
surpassed three years & a half of my life to the prosecution of 
the object of my grant. Believing as I did that I could not more 
usefully terminate a long life devoted to objects of public improve- 
ment than by planting and nourishing a colony, of which, I could 
become the moral head and in the midst of which I meant to live 
and die. I have been much disappointed, tho, as regards the chief 
end of my grant, in the view of the Texian government, the pur- 
pose it was, in effect fulfilled at my cost and that of my associates.** 


‘Mercer to Miller, received April 22, 1852. In the records of the case, 
: I 
Preston vs. Walsh. 
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Public sentiment had developed in opposition to a policy of 
reserving land as a basis for public credit. Holders of land scrip 
and bounties, and speculators eagerly demanded the privilege of 
settling reserved lands and empresario grants. Annexation had dis- 
pelled the fears of attacks from Indians and the invasion from 
Mexico. The empresario system had served its day, and Anglo- 
American law was aggressively supplanting the Mexican Civil 
Code. Mercer’s grant grew in population, and “The Texas Asso- 
ciation” desired the state to fulfill the agreement in the contract 
of January 29, 1844. 


CHAPTER V 
THe Mercer CoLtony Case: CONCLUSION 


The question of security in land claims gravely concerned the 
State of Texas. Particularly was this so in the case of the Mercer 
Colony. In the first place, settlers, who had complied with the 
terms of the contract of January 29, 1844, were unable to secure 
titles to their lands; in the second place, settlers within the bound- 
aries of the Mercer Colony, who refused to acknowledge the validity 
of the claims of “The Texas Association,” obstructed the work of 
its surveyors and disputed the land boundaries; and, in the third 
place, “The Texas Association” claimed, according to its contract, 
that it was entitled to a section of land for every family and a 
premium of an additional ten sections for each one hundred fam- 
ilies settled within the grant. Consequently, there were more 
disputed claims, and the result was that each settler had to be 
in a position to defend his claims against other settlers; and 
“The Texas Association” had to defend its claims and those of 
its colonists against those settlers questioning the validity of the 
contract of January 29, 1844. In each case relief was continually 
sought in the courts and in the legislature of the state. 

The case,’ The Governor of Texas vs. Charles Fenton Mercer, 
which decreed the Mercer contract null and void, was an ineffective 
attempt of Attorney General John W. Harris to bring relief to 
the settlers. It added more confusion to their lot. Their appeals 
to the Legislature resulted in the passage of a law on February 
2, 1850, entitled “An Act for the Relief of the Citizens of Mercer’s 


*Acting Governor, Albert C. Horton, vs. Charles Fenton Mercer, October, 
1846. In the records of the case, Preston vs. Walsh. 
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Colony” which, in brief, provided that every colonist who was a 
citizen of the Mercer Colony on October 25, 1848, should receive 
the quantity of land to which he was entitled. Heads of families 
should receive six hundred and forty acres and single men should 
receive three hundred and twenty acres. The act further provided 
for the appointment of a commissioner whose duty it was to issue 
certificates to those entitled to land.? 

The act of February 2, 1850, and the first two amendatory acts 
carried with them the expressed provisions that nothing contained 
in them should be construed so as “to place the contractors of the 
[Mercer] colony in a better condition in regard to the State of 
Texas than they would have been if the law had not been passed.” 

While the Legislature sought to bring relief to the colonists, 
George Hancock, as trustee of “The Texas Association,” employed 
Thomas H. Duval and George W. Paschal on December 24, 1853, 
to aid in prosecuting the claims of “The Texas Association” be- 
fore the Legislature and courts of Texas.* In the name of 
Charles F. Mercer he memorialized the Legislature for relief to 
“The Texas Association,” reviewed the origin of the contract of 
January 29, 1844, the labors of Mercer, and the interests of “The 
Texas Association” in the colonization project. In closing he 
stated : 


Your memorialist successfully met the requisitions of the con- 
tract for yearly introduction of a stated number of immigrant 
families into the colony. The boundaries of the Colonial grant 
were run and duly recorded; and in accordance with stipulations 


“Hartley, Digest of Texas Laws and Statutes, 702. Five amendatory acts 
to the Law of February 2, 1850, were enacted for the further relief of the 
settlers in Mercer’s Colony. The Act of January 24, 1852, required the 
Commissioner of the General Land Office to issue patents upon surveys 
made by virtue of certificates issued to settlers; the Act of February 16, 
1852, required colonists applying for land to prove that they were resident 
citizens of the colony, January 29, 1849; the Act of January 21, 1854, 
restricted the grant of certificates to only those applicants who could give 
satisfactory proof that either they or their ancestors or descendants had 
emigrated to and settled within the limits of Mercer’s Colony; the Act 
of December 17, 1857, repealed the Act of February 2, 1850, and provided 
that the rights of those who had already received certificates would not 
be affected. See also Peeler and Maxey, History and Statement of the 
Mercer Colony Case, Appendix, 101-1038, 106-109. 

‘Contract between George Hancock and Paschal and Duval, Attorneys at 
Law, found on file among the papers of “The Texas Association.” These 
papers, which he filed with the deposition of Richard Birchett in the case, 
Hancock vs. Gross, June 9, 1880, may be found in the files of the case, 
Preston vs. Walsh. 
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of the Contract efforts were made, though law was violently 
thwarted, to subject lands to that system of division and sub- 
division pursued in the United States in the survey of her public 
domain. Other requisitions of the contract were executed with 
promptitude, one essential important for security and defence of 
the colony, was the supply and deposit in a place of safety, of an 
ample amount of ammunition ready for use when danger of hostile 
invasion by the savage hordes, hovering adjacent to their borders, 
might be threatened. 

Your memorialists were stopped by an order of the government 
from proceeding with their Surveys, in consequence of the fear at 
that time it might excite the hostile feelings of the Indians in 
the vicinity of the grant. 

Your memorialists have withheld complaints and grievances 
springing out of colonial efforts. 

3ut now in days of the fast coming prosperity of the State when 
the strides of infancy have given way to those of a giant, and which 
they humbly conceive themselves to have, in some degree, con- 
tributed to bring about under the auspices of the Republic by 
introduction of immigrants upon its waste of lands they confi- 
dently come forward, and ask at your hands an equitable adjust- 
ment of the claims. 

Your memorialists would further state, that they do not desire, 
nor is it their intention in any way, to disturb the repose of the 
colonists or the locators of the land within the limits of their 
grant. They, therefore, propose that when these rights and their 
extents have been canvassed and ascertained, to take lands without 
the border of the grant where all disputation of title will never 
reach them. Your memorialists are prepared to show to the satis- 
faction, they trust, of your honorable body, the grounds that war- 
rant their claim for relief. Your memorialists were the early 
friends of Texas in her struggles for independence. Many of 
them hoped to settle on lands that they were aiding to colonize 
and now await the action of your honorable body in hopes that a 
favorable consideration of their claims will yet give them an 
opportunity to cast their fortunes among you; and your memorial- 
ists for all equitable relief will ever respectfully pray. 

Charles Fenton Mercer and Association by their trustee duly 
appointed, 

Geo. Hancock* 


With this memorial, Paschal and Duval presented a petition to 
the Legislature that “The Texas Association” be permitted to 


‘A transcript of the “Memorial of Charles Fenton Mercer and His Asso- 
ciates to the Legislature of Texas” as filed in the State Department, copied 
for use in the case Hancock vs, Gross, which may be found in the records 
of the case, Preston vs, Walsh. 
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bring suit against the State for the purpose of “establishing their 
[The Texas Association’s] right to any lands under their con- 
tract and the laws of the land, and that land certificates might 
be issued to them for the amount, subject to be located upon 
any vacant and public domain of the State.’ In spite of 
the favorable report of the judiciary committee,° to which the 
petition had been referred, according to T. H. Duval, it was 
defeated in the Senate, where the opposition was led by “a man 
named Martin, who represented some of the colonists,’ and by 
“some three or four others equally prejudiced against Mercer 
and his associates.” Since the session was nearing its close, and 
because Hancock was impatient to have the question tested, the 
case was brought up before the senators understood the nature 
of the claim. 

Immediately upon the defeat of the measure, Hancock prepared 
to bring suit in the United States District Court against the 
colonists which, in effect, widened the breach between the inter- 
ests of “The Texas Association” and the interests of the colonists. 
Concerning the suit, Duval stated that it “would alarm the col- 
onists, that they would be eager for the Legislature “to settle” 
the claims of “The Texas Association” because of their dread 
of a lawsuit in a court of the United States, and that the 
colonists would “take care that those who represented them in 
the next legislature’ would “not stand in the way of a com- 
promise between the contractors and the state.”* Difficultics which 
confronted Hancock in bringing suit were presented by George W. 
Paschal (of the firm Paschal and Duval) as follows: 


The late Act of the Legislature gives a tax fee to the prevailing 
lawyer of $20.00. Should we therefore commence a suit against a 
great number of defendants and fail the cost would be heavy; as 
each defendant’s counsel would be entitled to $20.00 tax fee 
Our clerk understands the instructions of the Treasury Department 
to require costs to be paid as they are incurred. There would 
therefore have to be a deposit of costs.* 


‘J. H. Duval, Austin, Texas, February 22, 1854, to R. J. Birchett. In 
the records of the case, Preston vs. Walsh. 

"George Hancock, Austin, January 28, 1854, to Claudius Duval, Secretary 
of “The Texas Association.” 

'T, H. Duval, Austin, February 23, 1854, to R. T. Birchett, in the records 
of the case, Preston vs. Walsh. 

“George W. Paschal, Austin, Texas, June 14, 1854, to George Hancock, in 
the records of the case, Preston vs, Walsh. 








134 Southwestern Historical Quarterly 


In view of the question of costs to be considered, Hancock 
sought to communicate with the stockholders of “The Texas Asso- 
ciation” and in regard to this Paschal instructed Hancock to 
furnish his attorneys with the names of all interested parties.° 

Responses of the stockholders to Hancock’s communications 
represented a material interest in the Texas claim. KE. C. Cabell 
wrote: “At your instance, two years ago, I made a payment of 
$600.00 to prosecute our claims, and others contributed ratably 
in proportion to their shares. Has this money been expended, 
and with what result? 

No record of this suit is found; however, in 1857, the claim 


9910 


of “The Texas Association” was again unfavorably received in 
the Legislature.*! On December 4, 1858, T. M. Harwood acknowl- 
edged the receipt of a letter from Dr. E. M. Garnett, “accompanied 
with the published opinion of Hon. Caleb Cushing upon the 
validity and legal effect of the colony contract.” In his reply 
Harwood™ stated that the only hope for a settlement in the claims 
lay in future legislation. 

The Supreme Court of the State of Texas upheld the validity 
of the contract of January 29, 1844, in the case, Melton vs. Cobb. 
The case grew out of disputed land claims within the Mercer 
Colony. Melton, the plaintiff, who had located a portion of his 
headright certificate and had a survey made, disputed the right 
of Cobb, the defendant, who had settled a part of the same por- 
tion under a colonization contract with Mercer. Cobb had failed 
to complete his survey due to a notice from the Commissioner 
of the General Land Office to the surveyor of the land district, 
including the land in controversy, not to survey any more land 
in Mercer’s Colony. Melton based a further claim to the land in 
dispute on the ground that Mercer’s contract had been forfeited 
by the decree of the Navarro County Court in the case, The 
Governor of Texas vs. Charles Fenton Mercer. The State Supreme 
Court ruled that “there is no evidence that the limits of the 

*George W, Paschal, Austin, Texas, June 14, 1854, to George Hancock, 
in the records of the case, Preston vs. Walsh. 

™E. C. Cabell, Tallahassee, Florida, July 14, 1855, to George Hancock. 
Filed in the records of the case, Preston vs. Walsh. 


“Memorandum sent by George W. Paschal, December 1, 1858, to T. H. 
Harwood. In the records of the case, Preston vs. Walsh. 


“T. M. Harwood, Supreme Court, Austin, Texas, December 4, 1858, to 
Dr. E. M. Birchett. In the records of the case, Preston vs. Walsh. 
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colony were not defined and marked by actual survey, as the law 
required” and that the defendant (Cobb) had complied with all 
the obligations necessary to entitle him to the land he claimed. 
And judgment was against Melton.** 

During that period of time when the legislature was seeking to 
grant relief to the settlers in the Mercer Colony, when “The Texas 
Association” was seeking relief for its contractors before the legis- 
lature and the court, and when the settlers were seeking adjust- 
ments, in the courts, “The Texas Association” underwent some 
changes in the personnel of its officers and in the classification 
of its certificates. These changes were attended by intervals of 
apparent prosperity. To begin with, upon Mercer’s retirement in 
1852, Hancock assumed office as chief agent and served until his 
death in 1875, when, according to his will,’* his nephew, William 
Preston, succeeded him as chief agent. There were three secre- 
taries of “The Texas Association” from 1852 to 1883, the first 
being G. Washington Anderson, who served until 1858, when 
Claudius Duval assumed the office and served until 1875, and 
after that “a man by the name of Clark served as secretary.” In 
view of the fact that Hancock and other stockholders of “The 
Texas Association” assumed that the Texas Legislature would 
grant their claims, Anderson wrote to the stockholders that each 


“ec 


share had “been assessed $100.00” to cover the charge “of sec- 
tionizing the lands that may be awarded them. The expense of 
survey will probably be $1,500.00 or $2,000.” Confidence in 
Hancock’s assumption was expressed by the favorable responses 
from fourteen shareholders. Anderson himself was not without 
encouragement for his assumption, for, besides the favorable com- 
munications from Hancock who was in Texas, influential Texans 
who had been through Louisville assured the secretary of their 
support. “Major Rieley en route to the Baltimore Convention” 
gave assurances of his support when the matters came before the 
Texas Legislature and Albert Sidney Johnston, a nephew-in- 
law of Hancock, pledged his best exertion in behalf of “The 
Texas Association.”** Although the original value of a share in 


“Melton vs. Cobb, 21 Texas 39, and for other questions arising under 
the colony contract of Mercer, 2 Texas 1, 23; 7 Texas 384, 441. Peeler and 
Maxey, History and Statement of the Mercer Colony Case, 32-34. 

“Will of G. W. Hancock, in the records of the case, Preston vs. Walsh. 

"G. Washington Anderson, August 23, 1852, to Edmund H. Taylor, in 
the deposition of Thomas H. Taylor, in the records of the case, Preston 


vs. Walsh. 
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“The Texas Association” was five hundred dollars, some estimated 
its stock at as much as twelve hundred dollars in 1856 and 1857. 
However, at a meeting of “The Texas Association” on September 
18, 1858, when Claudius Duval was elected secretary, it was agreed 
to call in the old certificates and issue, in the place of the original 
one hundred certificates (Mercer’s issue in 1844), twelve hundred 
new certificates at one hundred dollars each. Between six hundred 
and seven hundred of these certificates were sold. Subsequent 
meetings of “The Texas Association” were held during the re- 
mainder of the year and up to May 28, 1859. In each of these 
meetings consideration was given to the interests of the associa- 
tion before the Legislature.’® 

After 1859 activity in “The Texas Association” lagged, expla- 
nation for which is expressed in the following letter from the 
chief agent to one of the stockholders: 


I have received several letters from you which have remained 
unanswered, in relation to our “Texas Mercer Claim,” hoping that 
when I did write I could give you a more satisfactory report than 
I am now able to do. 

During the war and since, nothing has been done in prosecuting 
the claims and it stands as it did when I was last in Austin, subject 
to the Legislature. 

My advanced age and infirm health may prevent my being able 
to go to Austin, and I have proposed to the holders of the stock 
to have a meeting this fall, and send some younger, and more 
active agent to act for us. 

I have ever had faith that Texas would act honorably and fairly 
with us; and think that our claim required only to be urged, to 
obtain what is due us. 

When a meeting is ordered | will notify you.” 


The meeting of the stockholders referred to in the foregoing 
letter convened November 4, 1869, as a result of which Hancock 
was authorized to employ counsel to present the claims of “The 
Texas Association” to the Legislature.’* Later, Hancock came to 
Texas (in December, 1872) on business for the Association, 

“Deposition of Claudius Duval, Secretary of “The Texas Association,” in 
the records of the case, Preston vs. Walsh. 

“George W. Hancock, August 30, 1869, to E. C. Cabell, in the records of 
the case, Preston vs. Walsh. 

*Deposition of Claudius Duval, in the records of the case, Preston vs. 
Walsh 

“Deposition of Claudius Duval, in the records of the case, Preston vs. 


Walsh. 
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and on January 29, 1873, he contracted with the firm Paschal 
(George W. Paschal, Jr.) and Wicks to assist in the “recovering 
of the land due from the State of Texas” to the representatives 
of Charles Fenton Mercer.*® Previous to the employment of Paschal 
and Wicks, Alexander W. Terrell, who had been advocating the 
claim, drafted a memorial which was signed by George Hancock 
and presented to the Legislature on the same date. In this me- 
morial he reviewed the history of the colony and stated: 


The Legislative Department, while securing protection to and 
quiet for the colonists, failed to provide for the just claims of 
Mercer, who after exhausting his means in colonizing the country, 
was compelled to wage an unequal contest for his lands with the 
settlers, or abandon his claims. 

Not one single dollar nor an acre of land has ever been received 
by Mercer and his associates from Texas, while the archives of the 
government will show thousands of dollars were expended by him, 
and a large number of families introduced under his contract. 


The memorialist petitioned the legislature for the privilege of 
showing in the courts “that whenever Mercer failed to comply 
with the details of his contract, he was prevented by the condition 
of the country, or the action of constituted authority.” 

Asking for no money, the memorialist petitioned, further, for 
the right of “locating in the wilderness such certificates as we 
may be entitled to,” and stated: “Mercer and myself [ Hancock] 
were the companions of General Houston in his boyhood and relied 
upon his assurance that Texas would yet do us justice. Of the 
three your memorialist alone is left, and now comes to ask Texas 
in the days of her prosperity and power to permit her courts to 
determine what equitable measures of relief shall be afforded for 
services rendered in her time of trial and need.”*? 

The Legislature failed to act favorably on the petition because, 
according to Paschal: 

That legislature was Democratic; it had just succeeded the 12th 
Legislature, which was Republican, and by many believed to have 
been recklessly extravagant in giving everything to everybody; the 
Democrats felt pledged (or professed to feel so) to economy and 

"Contract of George Hancock, chief agent of “The Texas Association” 
with Paschal and Wicks, in the records of the case, Preston vs. Walsh. 


79 


‘Memorial of Hancock to the Legislature of Texas, January 29, 1873. 
In the records of the case, Preston vs. Walsh. 
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reform, and were averse to doing anything with claims against 
Texas; in fact, they were so exceedingly tenderfooted that I felt 
we could not even get justice. We only asked for a hearing before 
a Texas Court and judgment upon merits of the case, and I came 
to the conclusion that if we could not get that much allowed, we 
had better not push the matter to an adverse action, and thus 
prejudice our claim for the future.** 


Thus for a quarter of a century, 1848-1873, the chief agents of 
“The Texas Association” had sought security for their claims 
through the legislative bodies of Texas. Those claims were still 
hanging as they were when Mercer began seeking to secure them. 
“The Texas Association” was not even granted recourse in the 
courts of the State. John J. Groos, Commissioner of the General 
Land Office, denying the validity of Mercer’s Colony, refused to 
register land titles for “The Texas Association,” although under 
the Constitution of 1869 all land titles which had emanated from 
the government before that time were required to be registered in 
the General Land Office.2* When Groos threw open the Mercer 
Colony for settlement, Hancock filed an injunction against him 
March 6, 1875, in the United States Circuit Court, Western Dis- 
trict of Texas, at Austin. Owing to the death of Hancock on 
August 27, 1875, the suit was not pressed until revived by William 
Preston, who succeeded him as chief agent. On January 26, 1876, 
the suit was further delayed by the death of Groos, the defendant. 
But on April 12, 1879, a bill of revivor and of supplement was 
filed by the Chief Agent, Preston, against William C. Walsh, who 
succeeded Groos as Commissioner of the General Land Office.** 

In the injunction brought against the land commissioner, in 
which “The Texas Association” demanded that their titles be 
legalized, a claim was made for 1,376 sections of land based on 
records in the General Land Office.*° 


“Deposition of George W. Paschal, Jr., in the records of the case, Preston 
vs. Walsh. 

“Article 10, Section 1, Texas State Constitution of 1869. 

“Equity No. 9, Hancock vs. Groos, filed March 6, 1889, in the records of 
the case, Preston vs. Walsh. Peeler and Maxey, History and Statement of 
the Mercer Colony Case, 109. 

“The claim was based upon the record in the General Land Office, which 
showed that J. M. Crockett, land commissioner under the law of February 
2, 1850, had issued 1,255 land certificates to colonists who had actually 
settled in the Mercer Colony before October 25, 1848, and upon the contract 
of January 29, 1844, which guaranteed to Mercer and his associates a 
section of land for each family settled and in addition ten sections for 
each one hundred families settled. 
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The nature of relief sought by this bill is disclosed by an order 
for an interlocutory injunction granted Appril 12, 1879, as 
follows : 


That a writ of injunction do issue out of the court, and under 
the seal thereof, directed to W. C. Walsh, Commissioner of General 
Land Office of the State of Texas, his clerks, draftsmen, subordi- 
nates, agents, and employees, and all his successors in office, and 
all their clerks, draftsmen, subordinates, agents, servants, and em- 
ployees, and all officers or agents subordinate to him, or to any 
of his successors in office, or under the direction, supervision or 
control of him, or of any of his successor or successors in office, 
enjoining him and them, and each and every (one) of them, from 
issuing or delivering, or causing to be issued or delivered, permit- 
ting to be issued or to any person or persons or corporations any 
plot or plots with a view of making location within said colony 
limits, certificate or certificates, patent or patents, for any lands 
or land within the boundaries of Mercer’s Colony as set forth in 
the bill of complaint and the exhibits therewith filed, and therein 
defined, and from any further interference with or infringement 
of the land grant or land reservation known as Mercer’s Colony, 
and from doing or causing to be done any act or thing whereby 
there may issue any patent, certificate, plot, or grant of any lands 
within the boundaries of said Mercer’s Colony, as defined and set 
forth in the said bill of complaint and exhibits therewith filed, and 
as set forth in the copy of the contract made on twenty-ninth 
January, 1844, by and between the Republic of Texas by Sam 
Houston, President thereof, and Charles Fenton Mercer filed 
therein, whereof the original is on file in the office of the Secretary 
of State of Texas, and a copy is on file in the office of the Com- 
missioner of the General Land Office of the State of Texas, 
except to the complainant, William Preston, until the final hear- 
ing of this cause.”* 

The effect of this injunction, according to William C. Walsh, 
Commissioner of the General Land Office, was “to tie up the land 
office and practically deny to a considerable portion of the people 
of the State access to the records of my office.”**7 When Preston 
boldly published in The Austin Statesman, January 28, 1882, a 
notice to the effect that the Mercer colony grant had been fully 
established; that all locations, surveys, and patents within its 


“The Complainant’s Original Bill, and The Interlocutory Decree of Judge 
Woods awarding Jnjunction Pendente Lite, in the reeords of the case, 
Preston vs. Walsh. See also Lynch, Bench and Bar of Texas, 463-4, and 
Peeler and Maxey, History and Statement of the Mercer Colony Case, 120. 


“Lyneh, Bench and Bar of Texas, 467. 
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limits after January 29, 1844, had been declared invalid; and 
that all interested persons were directed to confer with his attor- 
neys, the business of the General Land Office was further com- 
plicated. In view of these complications, Walsh stated: “I have 
not only refused to furnish maps or plots or copies, but even to 
answer interrogatories from the courts of the state where such 
interrogatories would require copies of maps or plots of land per- 
taining to title within said colony.’”** 

Determined to push his case Preston filed, on December 24, 
1879, an amended bill in which he sought by mandatory injunc- 
tion in the United States Circuit Court to compel the Commis- 
sioner of the General Land Office to issue to “The Texas Asso- 
ciation” certificates to lands of equal value to be located by them 
on any part of the public domain of the State of Texas. In granting 
the injunction, Judge Don A. Pardee decreed that Walsh and all 
those attached to the General Land Office, should be “enjoined, re- 
strained, and prohibited from hindering, obstructing, preventing 
or delaying Preston and his associates in the surveying, selecting, 
recording, entering and claiming any and all lands within the 
limits and boundaries” of the Mercer Colony.*° 

Thus it appears that the positions of the Land Commissioner 
and Preston were little changed. While on the one hand there 
was to be no restraint of action, yet on the other hand there was no 
provision for action. The decree made no provision for the adjust- 
ment of Preston’s claims, regarding which Governor Roberts 
stated : 


, 


There is no attempt to define the number of acres to which the 
plaintiff is entitled, or what he is yet to do, or what he may do, 
to perfect his right to any land whatever. 

And yet without establishing such right or deciding what the 
plaintiff may yet do to establish a right, the hands of the govern- 
ment are tied absolutely to all the vacant lands which belongs to 
it within the colony limits. Not only are the hands of the gov- 
ernment thus tied, but other persons having rights inchoate or 
vested in those lands, with undisputed claims to patents, to cer- 
tificates, to surveys, perhaps are all arrested in the precise condi- 


*Lynch, Bench and Bar of Texas, 471. 

“Decree of Judge Don A. Pardee, Circuit Court, Fifth Circuit, Western 
District of Texas, at Austin, in the records of the case, Preston vs. Walsh. 
Federal Reporter, X, 315, January, 1882; Peeler and Maxey, History and 
Statement of Mercer Colony Case, Appendix, 125; Austin Daily Statesman, 


January 29, 1882. 
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tions they may be at the time this decree was rendered. The whole 
land office business and functions of the commissioner within that 
colony, no matter whose interests are involved paralyzed by decree. 
And what is more, they are paralyzed forever; for the language is 
that the commissioner and all his clerks, agents, etc., are enjoined 
forever from doing the forbidden acts.*° 


Consequently after Governor Roberts had consulted with W. C. 
Walsh, the Commissioner of the General Land Office, and J. H. 
McLeary, the Attorney General, it was deemed advisable to appeal 
the case to the Supreme Court of the United States and to employ 
the firm Peeler and Maxey to prosecute the case.** 

The case as appealed by Peeler to the Supreme Court was styled 
as Walsh vs. Preston, in equity. Preston, in failing to secure the 
satisfaction which he sought, appealed, and, consequently before 
the Supreme Court, there appeared the cross appeal of Walsh vs. 
Preston, in equity, and Preston vs. Walsh in equity. The court 
considered both cases at the same time and held in its decision: 

1. That the decree (Pardee’s decree) was defective in not 
defining specifically the rights of the plaintiff in the land; in 
not adjusting the conflicting rights of Texas and the plaintiff; 
and in tying up forever the hands of the government and all other 
interested parties without affording final relief. 


*Lynch, Bench and Bar of Teas, 470. 

%A,. J. Peeler had previously represented the state in the Supreme Court 
in what is generally known as the “Rio Grande Cases” (in which the state 
recovered disputed lands between the Nueces and the Rio Grande Rivers). 
However, the ‘‘one (case) which stands almost unprecedented in jurispru- 
dence of the country,” is the “Mercer Colony Case.” Of this case Peeler 
wrote to Governor Ireland: The suit grows out of a colony contract 
between the Republic of Texas and General Mercer. . . . This contract 
was the leading subject of debate in the Constitutional Convention of 
1845. 

Reviewing those features connected with the history of the Mercer Case 
which have already been presented in this thesis, Peeler stated that as soon 
as it was settled that he would take charge of the case and would set to 
work to perfect the appeal. When this was done, he had the transcript of 
six hundred and eighty-nine pages made up under his personal supervision. 
In addition, he prepared a history of the case for the use of the State, 
containing with the appendix two hundred and forty-six pages of printed 
matter. His object in this was to have a view of the importance the case 
had assumed and the extent to which public and private rights were 
involved. He further desired to furnish the officers and Legislature of the 
State with this information. Several hundred copies of this document 
were published and placed in circulation. Upon the completion of the 
transcript, June 8, 1882, he forwarded it to Washington, where it was 
filed in the Supreme Court, June 26, 1882. Lynch, Bench and Bar of Texas, 
463, 471. 
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2. That as the court could give no affirmative relief, and in 
the absence of the State of Texas could not settle its rights in 
the tract, it was without jurisdiction. 

3. That even if the court had jurisdiction, the case was without 
equity on the merits.*? 

Mr. Justice Miller delivered the opinion of the court, and in 
conclusion stated : 


What has the plaintiff or his predecessor done to secure his title 
to the lands now prayed for? Almost nothing. If we are correct 
in holding that he introduced no emigrants and made no surveys, 
what else has he done? Has he or they given any time or labor in 
earnest effort towards the business? If so, the evidence of it is not 
found in the record. 

Have they spent any money in the enterprise? A feeble attempt 
to show an outlay of twelve thousand or fifteen thousand dollars is 
made but by no means successfully. If plaintiff were now suing in 
an action for damages before a jury, and he had proved a right to 
recover, the sum which he could get for his services and expendi- 
tures under the testimony in this record would be small indeed 
compared to the magnitude of the claim here set up. 

We do not think it necessary to consider the argument that the 
contract is a grant in praesenti, with title to the land in the 
plaintiff, nor the idea that there is a trust by which these lands 
are held for his benefit, and that this trust is in some way made 
stronger by the legislation under which the Republic of Texas 
became a State in the Union. 

In any view that can be taken of the contract, it was, when 
made, wholly executory. Mercer had not then paid anything or 
done anything to entitle him to land. It was all to be earned by 
actions to be performed thereafter. The Republic conveyed him 
no title. It was a mere executory contract for the sale and pur- 
chase of land, in which the price was to be paid within five years, 
and the lands so earned, an unknown quantity, were then to be 
conveyed by an instrument called a certificate. 

The total failure of Mercer to perform left him no rights under 
the contract. The State seeks nothing against him for non-per- 
formance, and so the affair is ended. 

The plaintiff and his predecessors in interest have not only not 
performed, but they have not shown any sufficient excuse for non- 
performance. They have not, in the language of the authorities 
shown themselves ready, willing, and able to perform. On the 
contrary they have permitted the matter to rest for thirty years 
without any effort to do so, and now, if they would, the state of 


"109 U. 8. 207. 
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matters in the colony is so changed that it is impossible that they 
can perform their agreement. 

The result of these views is, that upon the appeal of Walsh the 
decree of the circuit court is reversed and the case remanded, with 
directions to dismiss the bill, and this necessarily disposes of the 
plaintiff’s appeal.** 


Mr. Justice Harlow, with whom Mr. Justice Field concurred, 
rendered a dissenting opinion, in which he asserted that the Cir- 
cuit Court had found that the complainant had satisfactorily 
established the contract between the Republic of Texas, through 
its president, and Charles Fenton Mercer; that the evidence ad- 
duced by the complainant had been subjected to the same rules 
of strictness and technicality which would be applied to an indict- 
ment for a criminal offence; that Mercer had complied with his 
contract. 

Of the nine judges on the Supreme Court bench, two lived west 
of the Appalachian Mountains. They were Mr. Justice Harlow 
of Kentucky and Mr. Justice Field of California. These two 
men were familiar with questions arising from the blending of 
Anglo-American and Spanish-American law, especially those re- 
lating to land law. It is of interest to note that their opinion was 
favorable to those interests that developed out of the Empresario 
Svstem. The other seven judges of the Supreme Court disregarded 
altogether, as John W. Harris, the first Attorney General of the 
State, had disregarded, any rights which might have arisen out 
of the Ympresario System, thus further establishing Anglo-Ameri- 
can law in Texas. It is of further interest to note that in the 
Supreme Court’s decision the rights of individuals were sustained 
at the expense of the rights of a corporation, “The Texas Associ- 
ation.” That decision ended all claims of “The Texas Association,” 
but the State of Texas is still concerned with those boundary 
disputes between individuals, many of which are pending in her 
courts today. 

A survey of the foregoing narrative will recall certain marks 
of interest that characterized the development of the Mercer Col- 
ony in Texas. When Mercer constructed the Chesapeake and Ohio 
Canal, he fulfilled a desire expressed by George Washington to find 
a better route from the east to the west. Mercer’s active leader- 
ship in Congress, 1818-1839, in promoting internal improvements 


$109 U. S. 318, 319. 
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and in the obstruction of the slave trade, furnished him with a 
wealth of experience on which he hoped to capitalize. Leaders in 
the United States and in Western Europe were aware of his inter- 
ests. He had a vision of a colony in the Republic of Texas where 
he might realize his political, social, and economic ideals and 
where he might enjoy a degree of quiet and security in his de- 
clining years. Mercer secured his contract from Sam Houston 
to colonize a grant of land in the rich, black land area of North 
Texas. He hoped to introduce into this grant those people who 
had interests in common with his. Unfortunately for Mercer, his 
colony lay across the path of sunburned, weather-beaten squatters, 
whose political and economic philosophy was shaped by a frontier 
environment. They contested his claims from the very beginning 
and the conflict was calmed only when the squatters were con- 
vinced that their contention might prevent the annexation of 
Texas. After annexation was secured, friction again developed on 
account of the determined encroachment of Anglo-American land 
law upon the Spanish-American system, an encroachment which 
was accelerated by the continual stream of emigration from the 
other states of the union. Anglo-American law was continually 
upheld in the courts and by the legislature of the state. Time 
did not deal kindly with Mercer, and in his declining years and 
disappointment he relinquished his interests in the colony and 
in “The Texas Association” to George Washington Hancock, a 
younger man. Hancock was no more successful than Mercer had 
been in securing adjustments. At the death of Hancock, William 
Preston, his successor as chief agent of “The Texas Association,” 
sought by aggressive methods to secure returns for the invest- 
ments of “The Texas Association.” When Preston’s case finally 
reached the Supreme Court of the United States, that body by 
its decision verified a fact that laws which provide for contracts 
do not always assure their fulfillment. The court’s decision car- 
ried out the idea of Alexander Hamilton that the enforcement 
of law is based upon “public opinion and on the general spirit 


of the government.” 
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THE JOURNAL OF GEORGE W. BARBOUR, MAY 1, 
TO OCTOBER 4, 1851 


I 
ALBAN W. Hoopers 
INTRODUCTION 


On the thirteenth day of January, 1851, Redick McKee of 
Virginia, George W. Barbour of Kentucky, and Oliver M. Wozen- 
craft of Louisiana met in San Francisco to determine the pro- 
cedure of the commission of which they were the responsible 
members. They had been appointed in pursuance of an act passed 
by congress the last day of the preceding September ;' theirs was 
the task of formulating a definite policy with regard to the aborigi- 
nal tribes of California. 

This was to prove most difficult. The United States had ac- 
quired that remote region only three years before, by the terms 
of the treaty of Guadalupe Hidalgo. Although a reasonably definite 
Indian policy had been conceived by the military authorities as 
early as the summer of 1847, no treaties had as yet been con- 
cluded, while explicit and reliable information concerning the 
numerous tribes—small and large, weak and powerful, friendly 
and hostile—was as yet in an utterly inchoate state. 

Between March 15, 1851, and January 7, 1852, the commis- 
sioners negotiated eighteen treaties.? Varying in detail, certain 





conditions were common to all, and may be summarized as follows: 
(1) The Indians acknowledged themselves to be under the exclu- 
sive jurisdiction of this nation, and promised “to live on terms 
of peace and friendship with the government of the United States 
and the citizens thereof, with each other, and with all Indian 
tribes.” (2) In case of “any wrong or injury done by individuals 
of either party to the person or property of those of the other, 
no personal or individual retaliation shall be attempted, but in 
all such cases the party aggrieved shall apply to the proper civil 


‘9 United States Statutes-at-Large, 558. 

*The eighteen treaties are at present tied in one folder in the Office of 
Indian Affairs, General Files, California, I 76/1852. They are listed in 
this article, Appendix A. 











146 Southwestern Historical Quarterly 


authorities for a redress of such wrong or injury, . . .” (3) De- 
fined reservations were set aside for the Indians, who, on their 
part, surrendered their claims “to the government of the United 
States to any and all lands to which they . . . may ever have 
had any claim or title.” (4) Subsistence, in the form of beef 
cattle, was granted to the tribes while going to and settling upon 
their reservations—usually limited to the years 1851 and 1852. 
(5) Gifts of farm animals, agricultural implements, and clothing 
were provided, usually for two years after the ratification of the 
treaty, with variations thereafter. (6) A farmer, blacksmith, car- 
penter, and school teacher, with such assistants as might be con- 
sidered necessary, were to be assigned to each reservation “and 
continued only so long as the President of the United States shall 
deem advisable; . . .”8 

Such, in general, were the terms of the eighteen treaties nego- 
tiated by the commissioners. They were all rejected by the senate 
(July 8, 1852) because the reservations were found to include 
some of “the most valuable agricultural and mineral land in 
a a a 

Thus the commission of 1851-1852 failed to accomplish its 
main purpose—the actual establishment of a definite Indian policy 
in California. But this did not by any means imply an ultimate 
lack of success on all points. The reservation system, thus signifi- 
cantly foreshadowed, was carried into effect during the superin- 
tendencies of Edward F. Beale (1852-1854) and Thomas J. Hen- 
ley (1854-1859). 

Most important of all, experience was gained and adequate 
records were kept. A joint diary covering the period from April 5 
to May 2, 1851; a series of minutes kept by John McKee (son of 
Redick McKee and a secretary to the commission) from August 9 
to December 29; and an undated but quite detailed account of 
events signed by George W. Barbour, are among the items that 
have been printed.® The latter is supplemented and clarified by 
the manuscript Journal of George W. Barbour, herewith sub- 





‘Quotations from treaty negotiated by George W. Barbour with the 
Tache and Cahwia Indians. Office of Indian Affairs, General Files, Cali- 
fornia, B 12-1 76/1852. Complete text given in Appendix B. 

‘Congressional Globe, 32 Cong. 1 Sess., 890. 

33 Cong. Special Sess., Senate Executive Document 4, 88-98; 134-180; 
249-264. 
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mitted.® Extending from May 1 to October 19, the intrinsic value 
of this work is considerably increased by the fact that it effec- 
tively bridges the hiatus between the joint diary and McKee’s 
notes. Taken together, the several documents referred to throw 
a white light upon those days of long ago, preserving in sentences 
often ungrammatical but sharply expressive, a record of the trials 
and labors—“the battles lost and won”—by a group of little- 
known men who took their share in the vast drama that is his- 
tory; whose lives and deeds thus constitute a part of the priceless 
heritage of achievement with which the past endows generations 
yet unborn. 

In concluding this introduction, I take especial pleasure in ex- 
tending my most sincere thanks to Miss Elizabeth Sampson— 
friend—scholar—co-worker. A. W. 
Philadelphia, Pennsylvania, 

October 26, 1935. 

[The date in second line of the Title on page 145 should be October 19, 
1851.] 

[The date at beginning of third paragraph on page 145 should be 
March 19.] 


JOURNAL 


Minutes of N. H. McLean and Kit Barbour Secretaries for 
G. W. Barbour Indian Comr. & Agent for California 

Camp Barbour Rio San Joaquin California May ist 1851 The 
Commissioners this day Resolved to act separately in carrying out 
the duties of their mission; for which purpose, the three districts 
into which the Indian Country of California has been divided, 
were assigned as follows: 
The Northern District to R. McKee 

“* Middle =A * O. M. Wozencraft 

* Southern si “ G. W. Barbour 


Camp Barbour May 2nd 1851 It was the intention of the Com- 
missioners, to start from this point today and proceed to their 
Respective Districts, but they were detained here, by the non- 
arrival of some Cattle contracted for, and which were expected 
to have arrived today, when they arrive we will move. 

Camp Barbour May 3rd 1851 This morning the Cattle were 


‘Office of Indian Affairs, General Files, California, B 12/1852. The page 
reference in preceding note should be 249-264. 











148 Southwestern Historical Quarterly 


delivered, and Couriers sent in advance to King’s River, to collect 
together there all the Indians with whom the Commissioner desires 
to Treat at that point 

At 3 O’clock P. M. tents were struck, when Col Barbour and 
his Escort took up their line of march for Kings River. At 
Sunset we Reached Alsbury’s ferry, a point on the San Joaquin 
River ten miles below Camp Barbour, and there encamped for 
the night. 

On the March, May 4th 1851 Reveille at 2 O’clock, Breakfasted 
and at 34 were on the march for King’s River; at 4 P M wi 
Reached the north side of the River and encamped for the night 

Camp Belt May 5th 1851 Pasqual, Chief of the Way-chu-git 
Indians paid us a visit this morning, and informed us that his 
Rancheria was one mile above us, on the south side of the River. 
In the afternoon our Command crossed to a point on the opposite 
side of the River, selected as a site for Camp Belt, and pitched 
tents. Here Col Barbour expects to meet, and Treat with all the 
Indians living between Tule, and Kings Rivers. 

Two tribes the Yo-Kol, and Cho-e-nucs have arrived. 

Camp Belt May 6th /51 The Cah-wia Indians Reached Camp 
today. Couriers are now out to notify all the Indians with whom 
Col Barbour desires to treat at this point, of our arrival and 
Readiness to proceed with negotiations as soon as they can meet 
him, 

Camp Belt May 7th /51 Today the Ta-chees, No-ton-toes, 
We-mil-chees, No-tu-na-tues, In-tim-peachees, Cho-im-nim-nees, 
and I-te-chees, arrived. The Cho-kai-mi-nas are still absent an- 
other Messenger will be despatched to them early in the morning. 

Camp Belt May 8th /51 A Courier started this morning to 
bring in the Cho-kai-mi-nas. Nothing more of interest occurred 
today. 

Camp Belt May 9th /51 Some Indians whose Chiefs had pre- 
ceeded them here, came in today. 

Camp Belt May 10th 1851 Nothing of interest occurred today. 
The Cho-kai-mi-nas not yet arrived 

Camp Belt May 11th 1851 The Cho-kai-mi-nas, and also an- 
other tribe from near the Tulare lakes, the Wick-chum-nees arrived 
today. Col Barbour intends commencing the Treaty tomorrow 

Camp Belt May 12th /51 The following Chiefs met Col Barbour 
in Council this morning. 





| 


Journal of George W. Barbour, May to October, 1851 149 


Viz 
Chiefs Tribes Numbers 
Quintin Ta-chees 800 
Francisco Cah-wias £00 
Echa Yo-kols 140 
Tohilna Ta-lum-nees 280 
Ja-hal Wic-chum-nees 400 
Ha-much Holeumas 140 
Castro To-e-ne-chees 140 
Sylvester Tu-hue-maches 220 
Antonio [iu-tim-peaches 280 
Valentine Cho-i-nues 200 
Juliano We-mil-chees 240 
Manuel No-ton-toes 580 


Total 4,120 


After they had met in Council Col Barbour said to the Chiefs, 
That the President of the United States had sent three of his 
people who are called Commissioners to see and talk with the 
Indians in California and propose to them to make treaties of 
peace and friendship; That the Commissioners had come into 
the country, and found the Indians and white men at war, that 
they were sorry to see that the white and Red men, who should 
be brothers and friends, were at war trying to Rob & Kill each 
other, that the President of the United States desired to see all 
of his people at peace with one another, that he desired to make 
his Red people as well as his white ones, happy, that he had 
many Red people, (Indians like themselves) on the other side 
of the Mountains; that the Indians there had at one time like 
the Indians in California been at war with the whites, but the 
whites had whipped them in many battles, killing a great many 
of their Chiefs and Warriors. That after this was done the 
Indians had agreed to make peace, and be friendly with the 
whites, and all live like brothers, this was done, and they were 
now happy, and many of them Rich. that he was one of the 
Commissioners, and had come to meet them, (the other two Com- 
missioners having gone into other parts of the State to see other 
Indians) and to propose to them, that they and the whites should 
be at peace and live like brothers, that the President of the United 
States was a great Chief, and had a great many warriors, and 
could send an Army strong enough to destroy all the Indians in 
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California, but he did not desire to do so, and would rather be 
friendly with them, and assist them to live, and get Rich, and 
be happy, like the Indians beyond the Mountains. He Col Barbour 
wished them to say whether they were willing to enter into a 
treaty of Peace and friendship, or not. That he wanted them 
to answer him honestly and not to try to deceive him. That he 
desired them to look him in the face and say what they had to 
say; like men. That he did not intend to deceive them, and did 
not want them to try to deceive him. 

After talking and consulting among themselves in their own 
language, the Chiefs present, through “Manuel” the Chief of the 
“No-ton-toes” Replied in substance, That they desired to be at 
peace with the whites, that bad men had caused the war between 
the Indians and whites, but that some of the Indians then present 
had never been at war with the whites, but had always been 
friends to the Americans, and they all now desired to be so, 
and were willing to treat with the Commissioner and would not 
try to deceive him, that their tongues were not forked, and they 
would not lie to him 

Col Barbour then told them that he was glad to hear them speak 
as they had, and that they would now adjourn and meet again 
in the evening, when he would make some propositions to them, 
and explain fully to them the object, stipulations &¢ of his propo- 
sitions and he wished them if they had any objections, to make 
them like men, as he was treating with them as freemen and 
not as Slaves or dogs. Then adjourned. 

At the time appointed in the evening the Chiefs again met Col 
Barbour. He then proposed to them the terms contained in 
the Treaty, and explained to them the various stipulations, the 
Reasons and objects of each, and the necessity for having it 
written out and signed &c. The Chiefs with the exception of 
Francisco the Chief of the Cahwia tribe, agreed at once to the 
terms, and appeared well pleased. Francisco objected to giving 
up his Country (the “Four Creek country”) but after consulting 
and talking with the other Chiefs, finally agreed to give it up 
and accede to the terms proposed. This Chief who had been “in” 
with his people for several days, had up to this time Refused to 
surrender his Country, saying that the ashes of his fathers were 
buried there, the Country was Rich, and the hunting grounds 
good, and fish plenty. Col Barbour had taken much pains to 
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show him the necessity of Removing his people, in order to pre- 
vent their being entirely destroyed by the whites, who were much 
exasperated against them, for the many cruel murders they had 
committed. The Council then adjourned untill tomorrow. 

Camp Belt, May 13th /51 The treaty was concluded today the 
stipulations of which were fully explained, and gave general sat- 
isfaction. The Copy of the Treaty left with the Indians, was by 
their decision left in the hands of “Manuel” Chief of the No- 
ton-toes 

Camp Belt May 14th 1851 Col Barbour delivered presents to 
the Indians, who were much delighted, and seemed anxious to 
impress us with their sincerity. 

Camp Belt May 15th /51 Many of the Indians left today for 
their Respective Rancherias. 

Camp Belt May 16th 1851 We are detained here by the news 
of the fire in Stockton and loss of our supplies. So soon as the 
next mail from Stockton arrives, Col Barbour starts for the Cahwia 
River. 

Camp Belt, May 17th 1851 Nothing of interest occurred today. 
The mail has not yet arrived from Stockton. 

Camp Belt, May 18th /51 Nothing occurred today worthy of 
note 

Camp Belt, May 19th /51 Nothing of interest today. 

Camp Belt May 20th /51 Col Barbour and party Returned 
today from Tulare Lake, where they had been on an exploring 
expedition. Discovered that Kings River emptied into the Lake, 
and that a Slough connects the San Joaquin with Kings River six 
miles from its (Kings River) mouth, when the streams are up. 

Camp Belt May 21st 1851 Capt. Keyes Returned today from 
San Francisco. With Col Barbour’s approval his Escort will be 
divided, Companies M & F 3rd Arty will continue with him, to 
the Southern portion of the State, and Companies B & K 2nd 
Infty will Return to the San Joaquin River, and there establish 
a Military Post. 


A brief outline of the Country between the San Joaquin, and 
Kings Rivers, and the Indians with whom we have met, up to 


this point 





The Country between the San Joaquin, and Kings Rivers, is a 
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dessert waste, with two or three Aroyas in which, during an ex- 
tremely wet season, there is a little water. Along the two Rivers 
there is some timber; The trees are mostly confined to the imme- 
diate neighborhood of the streams; until Reaching the foot-hills, 
from whence they extend back for some distance into the Moun- 
tains. Both Rivers abound in fish of the finest quality, while the 
intervening plain is a fine hunting ground, where the sportsman 
can make his selection from Elk, Antelope, and Deer. The latter 
however is Rather scarce. 

Along the Valleys of the Rivers and a short distance back in 
the Mountains, the Indians gather numerous articles for their 
sustenance. The principal of which are the Acorn, Pine-nut, Wild 
Onion, a species of Potatoe and Grasshoppers; hence these Valleys 
are well adapted as a home, for the Indians, among the different 
tribes of which the same manners and customs prevail, their 
only difference being in physical constitution, and the attitude 
they have assumed towards the whites. Of those we have met 
the No-ton-toes, living in the neighborhood of Tulare lake, have 
the finest muscular developments, their Relations with the whites 
have been universally friendly. 

The Cahwia Indians constituting a class known by the name 
of the “Four Creek” Indians, have been among the most hostile, 
with them has originated most of the difficulties in the Southern 
part of the State. At present they are friendly, and signed the 
treaty of “Peace & friendship” concluded at this Camp on the 
13th inst 

The instrument used in Warfare and the Chase, is the same 
among all the Indians of this Country. The Bow & Arrow only 
is used; When going to war they poison the points of their arrows. 

Camp Belt May 22nd 1851 Nothing of interest occurred today. 

Camp Belt May 23rd 1851 This morning the Companies under 
the command of Lieutenants Moore and McLean took up their 
line of march for the San Joaquin River, for the purpose of estab- 
lishing a Military Post at some convenient point on said River, 
and to see that the Treaties are faithfully carried out thus Re- 
ducing the number of the Escort about fifty men. 

Today N. H. McLean having to Return to the San Joaquin 
with his Company Kit Barbour was appointed Secretary in his 


stead. 
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Camp Belt May 24th 1851 Nothing done today. Still waiting 
the arrival of supplies. 

Camp Belt May 25th /51 Nothing of interest occurred today. 
Supplies not yet arrived 

Camp Belt May 26th 1851 A large delegation of Indians 


of the following tribes, 


Viz: 
Tribes Chiefs 
Ko-ye-te Te-no-nio 
Yo-lem-ne Jose Antonio 
Yow-len-che Cho-he-ana & Yo-tro-i 
Po-ca-nu-li Juan 
Wo-le-se (‘hi-sem 


arrived today to have a “Talk” and as usual complained of being 
very hungry. The Commissioner had two beeves killed for them, 
and gave them two sacks of flour, and they promised to meet the 
Commissioner on the Cahwia River, together with various other 
tribes to make a Treaty 

Camp Belt May 27th 1851 About 5 O’clock this morning 
tents were struck, and we took up our march for the Cahwia 
River, and at Sunset Reached a point on said stream selected 
as Camp Keyes; Here the Commissioner expects to meet and 
treat with the various tribes in this section of the Country, 
tomorrow 

To be continued. 
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TRAVIS—A POTENTIAL SAM HOUSTON 
Ropert H. WILLIAMS, JR. 


Investigators into the history of the Texas Revolution during 
recent years have written voluminously about the Alamo and its 
leader, William Barret Travis; but an extensive search of history 
shelves has failed to reveal any introspective study of Travis, more 
than an occasional paragraph. This lack is easily explained : Travis, 
though at times fiery and impulsive, apparently kept his own 
counsel on personal matters, exposing such emotions as ambition 
and disillusionment only to the more silent Bonham, if to anyone 
at all. Furthermore, Travis was scarcely to be called an outstand- 
ing figure till the last few days of his life—and who was there to 
gather historical data about him in perturbed revolutionary Texas ? 

Ruby Mixon, in her unpublished thesis in the Texas University 
Library, did a highly commendable job of gathering shreds of 
pertinent data and compiling them into a biography from which 
the careful reader may reconstruct for himself a sketchy dramatiza- 
tion of Travis during his few years in Texas. Amelia Williams’ 
admirable search into Alamo annals likewise presents salient facts 
about Travis. But not much has been found that directly exposes 
the aims, ambitions and emotions of Travis. 

From the above mentioned sources and others it is my purpose 
to attempt briefly to define Travis’ ambition and probable reasons 
for his courses of action to meet rapidly changing conditions during 
the last few months of his meteoric career. It is hoped that the 
limited information available will not be considered inadequate for 
the deductions, though some deductions depend on interpolation. 
In speaking of Travis’ selfish ambition no conflict is found with 
his patriotism, and no intimation of such conflict is intended. 


A much published manuscript called “Crockett’s Diary” quotes 
Colonel William B. Travis as saying, when the handsome young 
Bee Keeper was presented to him at the Alamo, “Give me five 
hundred men like him and [ll march to Mexico City.” While the 
last part of this so-called diary is rather generally considered 
spurious the remark nevertheless is worth investigating, partly 
because a good case can be made out in support of such an ambition 
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on the part of Travis, and partly because the manuscript, if 
spurious, must have been written within a few years after Travis’ 
death, to be marketed in Europe while Alamo copy was still in 
demand, and, showing evidence of research by the author, may be 
accurate as to Travis’ military dreams. 

Did Travis, along with Aaron Burr and Sam Houston, dream 
of liberating Texas and thereby establishing himself as the George 
Washington of a new country? Some data are pertinent. One of 
the few available comments on the character of Travis by a per- 
sonal acquaintance says he was very ambitious but put Texas 
before self.t The commentator doesn’t say whether Travis’ ambi- 
tion was political or financial or social; but much of the man’s 
activities in Texas dealt with matters of colonial politics—and it 
was he more than any other Texan who brought about the rise 
of the war party. That he looked forward to wealth is indicated 
in his letter to a friend regarding the care of his little son, “If 
the country should be saved, I may make him a splendid for- 
tune. . . .” There is little indication that he had any social 
ambition other than that attending a good name. 

A search of his letters shows that he diplomatically concealed 
selfish ambition, if such he had; but a glimpse of his manoeuvres 
during the Revolution leads to a plausible conclusion. Travis was 
a peaceful young lawyer in Austin’s colony, rapidly climbing in 
clientele and influence, but speaking his mind more and more 
forcefully in opposition to Mexican tyranny. In May, 1832, Colonel 
Bradburn’s impositions irritated him to the point of outspoken 
opposition ; and from the time of his arrest and imprisonment, as 
the probable “tall man, covered with a cloak,” he was a militant 
leader of the war party. In the spring of 1835 there was again 
friction at Anahuac. On his own initiative Travis raised a small 
company of volunteers and took the fort. He unhesitatingly 
assumed authority to demand and accept the surrender of the mili- 
tary forces, to take their arms and send them back to Mexico on 
parole, like a duly appointed general. 

For a few weeks colonists were loud in denunciation of his 
“rash” act, while Travis quietly, diplomatically went about re- 
establishing himself in the good graces of important men, with- 
out, however, compromising his stand for military opposition. 

‘Ruby Mixon, “Life and Letters of Travis.” Manuscript, University of 
Texas. 
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In this colorful coup did Travis think he foresaw an opportunity 
to make himself military leader of the opposition? And, believing 
as he did that military action, not councils, was the necessary 
course for Texas, did he look forward to political leadership as 
the natural result of military success? Without going into detail 
it may be pointed out that he had been successful in building up 
a following, a strong personal following and a considerable law 
clientele; and that he had unbounded self-assurance. That he was 
“ambitious” already has been mentioned. To such a person, with 
a weather eye out for opportunities, the foregoing deduction would 
not be out of character and would not be illogical. In fact, it 
seems quite plausible. He could more easily have sided with 
older colonial leaders in protesting to the Mexican governor, instead 
of boldly assuming military authority and rashly throwing the 
colonies into revolution. And after taking the fort he might at 
least have asked for a council of these leaders to authorize dispo- 
sition of the prisoners and their arms. At that early stage of the 
revolution he must have felt heavily the responsibility for liberating 
his countrymen. 

If Travis had calculated to precipitate revolution his aim was 
not too bad—the explosion only being delayed. Rapidly growing 
friction between the colonists and Mexican authority brought about 
a landslide for the war party, criticism of Travis subsiding, and 
he finding himself in a more advantageous position than before, 
as the diligent sponsor of the armed opposition movement for 
liberty. He lost no time in furthering the cause of the military. 
His position must have looked rosy. But when Austin returned 
from long imprisonment in Mexico and declared for military 
resistance, there was no name but Austin on the lips of the col- 
onists. There is no evidence that, when an army was raised in 
October, Travis objected to Austin’s selection as commander-in- 
chief; it may be supposed that he favored it. At least, he gave up 
a seat in the consultation, called for October 15, in order to go 
with the army as a captain of scouts under Austin. In this capac- 
ity, by the way, records show him to have been extremely active, 
accomplishing a remarkable feat of courage, endurance and de- 
termination to win, in his pursuit and capture of a Mexican 
caballada of three hundred horses across the hard stretch of country 
past the Nueces. 


There is no record of Austin’s having given his activities any 
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recognition other than congratulations in a letter ordering Travis 
back to headquarters camp; and it seems probable that Travis, 
like many others who craved action, became impatient with the 
general’s inactivity before Bexar. He may, quite conceivably, have 
been discouraged also at his lack of advancement or recognition. 
At least he left the army on November 26. Not content, however, 
to go peacefully home and look after private interests, as scores 
of other soldiers were doing, Travis immediately got in touch with 
some of the council members and “at their request’ drew up and 
submitted to Provisional Governor Henry Smith the proposal that 
a cavalry unit be organized. It is obvious, on reflection, that such 
a proposal might have been submitted by any one of the council- 
men without waiting to have Travis or any other soldier do it; 
and the assumption may therefore be made that such a unit was 
originally Travis’ proposal. The plan was submitted early in De- 
cember and on December 24 Governor Smith authorized creation 
of the unit and commissioned Travis “Lieutenant Colonel of the 
Legion of Cavalry”—this title going with him to the Alamo. What 
more potent bet could have been dreamed of as a conquering war 
machine in those days, for either defense or invasion, than a cav- 
alry legion? 

When the “Matamoras fever” began to rage, about the turn of 
the year, Travis favored the expedition and was scheduled to par- 
ticipate; but by January 12, when Governor Smith authorized him 
to raise a hundred men and relieve Colonel Neill at the Alamo, 
Travis was glad to be out of the Matamoras business. It may be 
he saw no chance to make himself leader of the invasion ; it wasn’t 
his invasion; and there were already two leaders! A more prob- 
able reason for his sudden change of attitude may have been the 
fact that, holding his finger on the pulse of the colonists, he 
realized that without money and centralized command they were 
backing off from the revolution. In his three January letters to 
Governor Smith he pleads for money, declaring the cause could 
not be won without a regular army, properly provisioned and 
equipped. On January 28, after trying for more than two weeks 
to raise the authorized hundred men, spending his own money 
and involving his credit in supplementing five hundred dollars 
sent him by Governor Smith, Travis wrote the Governor that he 
had succeeded in raising only thirty-five men. He added, “TI shall, 
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however, go on and do my duty, if I am sacrificed, unless I re- 
ceive new orders to counter march.” 

This is the brand of patriotism which can never be questioned 
in Travis. But it may be pointed out that he had not been over- 
looking his own opportunities through recent manoeuvres; that 
he had not failed to ask for what he wanted. In the early fall he 
had “asked for and received a seat in the consultation.” In De- 
cember he had proposed the organization of the cavalry unit and, 
it may be supposed, expected the appointment as its commanding 
colonel. Successively he had wanted to join the Matamoras expe- 
dition and the Alamo stand as each looked to him like a favorable 
position ; but in his letter of January 28 to the Governor, lamenting 
the impracticability of going to the support of Bexar with a 
handful of men, he all but pleaded to be relieved of the assign- 
ment. His plea throughout his January letters was for sufficient 
money to raise a regular army. It may be noted that his corre- 
spondence was all addressed to Governor Smith, not to Houston, 
even though he referred to Houston as commander-in-chief and 
wanted “to get in communication with him.” Houston could not 
raise money for Travis; Smith, as governor, might be able to. 
With money Travis could—or evidently thought he could—raise 
his own army, and, apparently wielding influence with the Gov- 
ernor, might not inconceivably become the recognized military 
leader. These deductions may seem of the Sherlock Holmes va- 
riety; yet certainly Travis was wide-awake to every alternative, 
as indicated by his correspondence; and it must be supposed that 
he knew what he was about. 

On arriving at Bexar he became convinced that the point was 
the key to Texas independence —and he evidently determined 
thereby to stand or fall. Never again did he ask to be relieved; 
he was nowhere so well satisfied as in the center of fire, in the 
spotlight of the revolution. His one plea thereafter was for more 
men. He gave no opportunity for advice or counsel from Houston 
or Smith; in fact, he utterly disregarded Houston’s orders, pre- 
viously issued to Colonel Neill and again to Bowie, to destroy the 
Alamo and retreat. His mind was made up. Undoubtedly he 
believed, as did nearly everyone else at Bexar by early February, 
that Santa Anna would converge his invading forces on that 
point—which would make Travis, as commander of the Bexar 
forces, the leader of the resistance. In those days generals were 
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not made in the “service of supply”; they sprang up in the “‘zone 
of advance.” 

Reference is again made to the so-called “Crockett’s Diary” in 
which Travis said of the Bee Keeper, “Give me five hundred men 
like him and V’ll march to Mexico City.” A remark in Travis’ 
own letter of March 3, probably to David Ayres,* reads: “With 
five hundred more men, I will drive Sesma beyond the Rio Grande, 


and I will visit vengeance on the enemy of Texas...” “I” will 
drive Sesma ... “I” will visit vengeance. . . Surely he must 


have seen himself as the liberator of oppressed Texas. 

The letter referred to, as well as all his correspondence from 
the Alamo, shows one thing definitely revealing in regard to 
Travis’ ambition: he dramatized himself in the most heroic fashion. 
A passage in the same letter reads, “. . . and if my countrymen 
do not rally to my relief, | am determined to perish in the defense 
of this place, and my bones shall reproach my country for her 
neglect.” Another message of March 3, previously referred to 
herein, regarding his seven-year-old son, reads in part, “. . . but 
if the country should be lost and I should perish, he will have 
nothing but the proud recollection that he is the son of a man 
who died for his country.” The heroic lines from his famous 
appeal of February 24 for men are in like vein: “If this call is 
neglected, [ am determined to sustain myself as long as possible 
and die like a soldier who never forgets what is due his own honor 
and that of his country. VICTORY or DEATH.” 

This sort of dream-stuff—seeing himself on the triumphant altar 
of sacrifice—in combination with his known daring and leader- 
ship, made him a potential Sam Houston, and serves as the key 
to his inner self. The highly personal pronoun “I” is inescapable. 
“T” will drive Sesma beyond the Rio Grande . . . “I” am 
determined to sustain myself . “1” am determined to perish 

“my” bones shall reproach my country . . . yet Travis 
was surrounded with men as prominent as himself, doubtless with 
their full support in his plan to resist rather than retreat. In 
this lofty, burning self-dramatization is it not permissible, in 
view of known facts of Travis’ life, to envision a spirit determined 
not to die in ignominy, reaching desperately for the only remaining 
chance, that chance the greatest open to any would-be hero—the 


echanee to die for a cause? 


*Amelia Williams, 4 Critical Study of the Siege of the Alamo. 
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The supposition that Travis’ original resolution not to retreat 
was the result of his belief that his desperate position would bring 
response, and the revolution would flare gloriously, is a supposition 
doubtless shared by many. Surely he must have believed it possi- 
ble for his men to escape, a few at a time, during the early days 
of the siege, his messengers having consistently succeeded in get- 
ting in and out through Mexican lines. Even after hope of relief 
virtually was abandoned there was the alternative of attempting 
escape. It is reported in the famous address he supposedly made 
his men the night before the final assault that he offered them 
that alternative. The address, whether spurious or authentic, at 
least is in character. 

But if Travis originally let himself be trapped as bait for the 
revolution he soon made it clear that he was willing to go through 
with the sacrifice. A plausible conclusion as to his state of mind 
is that he saw his destiny hanging in the balance at the Alamo: 
If, by some miracle, he continued to beat off the invaders, wore 
them down to starvation, or held them till colonists rallied to the 
flag, he would be the king-pin, the undisputed leader of the revo- 
lution; if, on the other hand, he and his band were wiped out in 
defense of the place—in defense of Texas’ liberty—his sacrifice 
not only might stir Texans and United States sympathizers to 
action but would doubtless immortalize the name Travis. 

It may be repeated that no conflict between his personal ambition 
and his patriotism has been intimated in this analysis; the pur- 
pose rather being to point out the conscious, selfish ambition that 
must have accompanied Travis’ intense love of liberty and his 
inevitable challenge of what he considered tyranny. 
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BOOK REVIEWS AND NOTICES 


Our Catholic Heritage in Texas, 1519-1936. Prepared under the 
Auspices of the Knights of Columbus of Texas. Paul J. 
Foik, C.8.C., Ph. D., Editor. Volume I, The Finding of 
Texas, 1519-1693, and Volume II, The Winning of Tezas, 
1693-1731, by Carlos E. Castaneda, Ph. D. (Austin, Texas: 
The Von Boeckmann-Jones Company, 1936. Pages xvi, 
444; xiv, 390. [llustrations and folding maps. Price $5.00 
a volume. ) 





These sturdy volumes are more than a history of the Catholic 
Church in Texas for the two hundred years that they cover. They 
are a connected, continuous story of the military-missionary explo- 
ration of Texas and of the approaches thereto from the time of 
Pineda and Cortés to the arrival of the Canary Island colonists at 
San Fernando de Béxar (San Antonio) on March 9, 173 

The Spanish-French period of Texas history has furnished a 
field of active and extraordinarily fruitful study for the past 
thirty years. The University of Texas, the University of California, 
and the Library of Congress have collected hundreds of thousands 
of pages of transcripts from the archives of Mexico and Spain; 
a dozen scholars have exploited portions of these manuscripts in 
books and articles of monographic character; but prior to this 
time no scholar has attempted to write a unified history of the 
period. This task Dr. Castaneda has very skillfully performed. 
He is thoroughly familiar with all the earlier detached studies, 
but he has done his work from the sources, adding much to what 
others have done, correcting some errors that were inevitable in 
pioneer studies, and developing illuminating chapters upon topics 
previously ignored by investigators or only casually mentioned. 
As he himself summarizes this portion of his work: “The tra- 
ditional eight or ten expeditions into Texas up to 1731 have been 
enlarged to ninety-two, anc the list of missions expanded from 
an equal number to more than fifty.” He informs us that Cortés 
had it in mind to occupy the mouth of the Rio Grande; he modifies 
Davenport's reconstruction of the route of Cabeza’s march from 
Texas: he tells the story of an expedition similar to that of Narvaez 
and Cabeza de Vaca shipwrecked (on Padre Island, he thinks) in 
1553: he offers an explanation for La Salle’s sailing past the 


mouth of the Mississippi to the coast of Texas: he summarizes 
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the exploration of the Big Bend country, previously neglected by 
Texas historians; he accepts David Donoghue’s conclusion, pub- 
lished in Volume XXXII of The Southwestern Historical Quar- 
terly, that Coronado found Quivira near the Canadian River in the 
Texas Panhandle instead of on the fortieth parallel in Kansas; 
and he thinks that Moscoso led the remnants of the De Soto 
expedition as far west as the headwaters of the Brazos River in 
Crosby County, though other historians have usually brought him 
to the Brazos in the neighborhood of Waco. 

These details are merely some of the new fragments woven into 
the mosaic which Dr. Castaneda constructs. They are interesting 
to the scholar and antiquarian, but will have no great importance 
for the average reader of these books. The important contribution 
of the author is the smoothly organized, unified, authoritative and 
readable narrative. Each volume is equipped with an adequate 
index and a comprehensive bibliography of printed and manuscript 
sources. As a history of Texas for the period that they cover the 
books leave nothing to be desired. 

At the same time, while the work is so much more than a history 
of the Church, it seems also to be a little less. This reviewer, at 
least, would welcome a chapter on the ecclesiastical organization 
of Mexico; the relation of the church to the government; the 
position of the missionary colleges of Zacatecas and Querétaro in 
the system and their relation to each other. One expects, too, a 
fuller picture of mission life—the school discipline of the Indian 
dependents—than is given in Chapter VI of Volume II. Perhaps 
these deficiencies—if deficiencies they are—may be appropriately 
supplied in later volumes. 

The Knights of Columbus a dozen years ago conceived their plan 
of a history of the Catholic Church in 'Texas to commemorate the 
Centennial of Texas independence, about which politicians were 
talking and Chambers of Commerce were bickering. Having no 
favors to ask of state and federal governments and being willing 
to pay their own bills, they inaugurated the project under com- 
petent direction and advice and got down to work. The two 
volumes now published are the first fruits of their enterprise. 
Five more are to follow, bringing the history of the Church to 
1936. The publishers, The Von Boeckmann-Jones Company, have 
done a creditable job of bookmaking, and especially of book 
binding—an art that is too rare among Texas publishers. 
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To one who believes, as the reviewer does, that a few thousand 
dollars from the state’s appropriation for the Centennial celebra- 
tion might have been allocated wisely to the preparation of a com- 
prehensive history or a dictionary of Texas biography, this work 
is particularly gratifying. It will have value when the mortar and 
stone of the present Centennial erections have crumbled and its 
spectacles are forgotten. It is a permanent memorial to those who 
made the history of Texas for the first two hundred and fifty 
years of its development toward civilization. 

EvuGENE C. BARKER. 





The Father of Texas. By Eugene C. Barker. (Indianapolis: 
Bobbs-Merrill Company, 1936. Pages xiii, 248.) 


Professor Eugene C. Barker of the University of Texas, out- 
standing authority on the life of Stephen F. Austin, has in this 
volume intended primarily for younger readers given to older 
and younger ones alike a stirring, vivid, and sympathetic account 
of the man who submerged personal ambitions and private long- 
ings for family and home for the good of the Austin Colony 
which he had established at the request of his dying father, Moses 
Austin, on land granted him by the Spanish Government of 
Mexico. 

Ten years ago, Dr. Barker published his monumental Life of 
Stephen F. Austin, which ranks not only as the definitive study 
of the founder of Anglo-American civilization in Texas but also 
as a standard of biographical literature in the region. Later, he 
edited four volumes of The Austin Papers. The new volume is 
not a condensation of the larger, more scholarly biography; it is 
a complete recounting from the original sources, as authentic as 
the earlier work but more succinct in telling colonial events, sim- 
pler in style, less detailed in recording political and diplomatic 
affairs. It stresses, above all else, the character of the man. 

The opening chapter, entitled “His Life in Brief,” is a challenge 
to the attention. Clearly, briskly, even swiftly, the story of Austin, 
of the Austin Colony, and of the Texas Revolution is sketched. 
Dramatic issues are hinted, stirring action is insinuated, vigorous 
conflict is prophesied in these introductory pages. Reading interest 
is awakened to extend over the following pages in which promise 
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of the opening chapter is amply fulfilled as, step by step, the 
conquest of a frontier wilderness is unfolded. 

Stephen F. Austin, prime agent in that conquest, was born in 
Austinville, Virginia, November 3, 1793, and died on December 
27, 1836. The Centennial celebration of Texas freedom from 
Mexico thus observes also the death of the great colonizer, who, 
old and worn out long before his time, quietly lay down to rest 
when the immediate struggle for liberty was won. There were 
more difficulties ahead, but he had done his great part; and others 
would carry forward what he had begun. 

In the forty-three years of his life, Austin attended school at 
Bacon Academy, in Colchester, Connecticut; studied for a short 
time at Transylvania University, in Lexington, Kentucky ; resided 
in Missouri, in Louisiana, first as subject of Spain and then of 
the United States, and in Arkansas; engaged in the study of law, 
in newspaper work, in trading, in farming, in land speculation, 
and in colonizing a new land; fenced diplomatically with foreign 
power in Mexico; suffered in Mexican prisons for the sake of 
his colony; took a leading part in the Texas Revolution; went 
to the United States to solicit aid for that revolution; served as 
Secretary of State in the young Republic of Texas; and died in 
that service. 

Dr. Barker develops his treatment chronologically, revealing the 
character and personality of Austin through his activities and 
participation in affairs. Nothing important is omitted from the 
historical events, but they consistently serve as background for 
the man Austin. Having dealt at length with the public life of 
Austin, Dr. Barker devotes the final chapter to his private life. 

It is clear that the author wishes to impress upon his younger 
readers certain sterling characteristics which lend strength to an 
individual and which Austin possessed. His illustrative selections 
from Austin’s letters and other documents are thus discriminatingly 
chosen to show both actions and reactions of the Texas colonizer. 
His pleasing, flowing style, marked by the exact words in the 
exact places, clarify and vivify the man, who is to the author more 
real than his actual daily associates: 

“T have lived with Austin, in imagination, for many years. I 
know him better than I know my friends and companions in daily 
association. I know him as a quiet kindly gentleman, loyal to 
those who were loyal to him and generous toward those who ob- 
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structed and opposed him and made a hard task harder. His 
natural disposition was frank and impulsive, but his position of 
leadership made it necessary for him to guard his tongue and 
curb his feelings, so that to some of the men of his own time he 
seemed secretive and cold. He could not afford the luxury of warm 
friendships because such indulgence would expose him to the sus- 
picion of partiality. He must treat all alike. 

“Tnevitably he was lonely, and, as a lonely man must, he thought 
much about himself and his work; and he knew the value of his 
work. He felt that he alone was responsible for the successful 
colonization of Texas, and he was probably correct. If that was 
true, then the colonists whom he had benefited owed him a heavy 
debt of gratitude, but sometimes they seemed to forget or ignore 
the debt. He was a sensitive man, and the apparent lack of appre- 
ciation hurt him. Sometimes, no doubt, he was sorry for himself. 
This state of mind was itself the penalty of loneliness. Austin was 
too sane and generous, however, to be bothered long by such a 
sentiment. 

“Ninety-seven years after Austin’s death he was legally declared 
‘The Father of Texas.’ The title would have pleased him—and it 
was dearly earned. Austin felt himself the agent of civilization 
in opening Texas to settlement, and the thrill of the labor was 
itself no small reward. He could well have sung with Kipling’s 
exultant ‘Explorer’: 


“*God took care to hide that country till He judged His people 
ready, 
Then He chose me for His Whisper, and I’ve found it, and 
it’s yours! 
Anybody might have found it but—His Whisper came to me! 


FLORENCE ELBERTA BARNS. 





Life of Robert M. T. Hunter: A Study in Sectionalism and 
Secession. By Henry Harrison Simms. (Richmond, Vir- 
ginia: The William Byrd Press, Copyright 1935. Pages 
234. Price $3.00.) 


This slim volume, while not recording all that is known of 
Robert M. T. Hunter, touches all phases of his public career in 
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the Virginia Legislature; in the national House of Representa- 
tives; in the United States Senate; as Secretary of State in the 
Confederacy; in the Confederate Senate; and brings this infor- 
mation together for the first time. The details of Hunter’s life 
are accurate, well authenticated, conveniently arranged and fully 
indexed. 

The initial chapter outlining the Virginia leader’s background 
and personal characteristics is a good summary of a Memoir by 
Hunter’s daughter, Martha. The Memoir treats almost wholly 
of Hunter’s private life, and the summary retains all the Southern 
charm of eulogistic biography. 

Jefferson Davis, Robert Toombs and Robert M. T. Hunter “be- 
cause of their dominant influence in shaping Southern policies 
during the decade before 1861,” were frequently called the 
“Southern Trio.” The necessary attention is paid to Hunter’s 
colleagues, but the main character himself, though displayed in 
all his political activities, is not as clearly and incisively designed 
as one might hope. 

Only one factual error, not a serious one, may attract the 
reader’s attention. Dr. Simms confuses Hinton Rowan Helper’s 
The Impending Crisis of the South: how to meet it and the 
Compendium of the Impending Crisis of the South (as its title 
indicates, a much abbreviated and revised work), in repeating 
Professor J. S. Bassett’s improbable assertion that one hundred 
thousand copies of the Compendium were circulated in the presi- 
dential election campaign of 1860. 

Faulty diction, monotonous use of “former” and “latter,” and 
poor sentence structure place an unnecessary burden upon the 
reader. Profuse errors and inconsistencies in the use of capitals, 
punctuation and italics mar an otherwise highly pleasing format. 
In attempting to orient the life of Hunter with the sub-title “A 
Study in Sectionalism and Secession,” Professor Simms has only 
succeeded in presenting incomplete, sometimes muddled explana- 
tions of the many complex problems in which Hunter found him- 
self involved. 

But one cannot expect too much from a fifty thousand word 
biography of the long, busy career of Robert M. 'T. Hunter. For 
what it is—a brief sketch of Hunter’s thirty years of public 
service—the book is to be welcomed. 

HAROLD SCHOEN. 
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Mountain Cattle. By Mary Kidder Rak. (Boston: Houghton- 
Mifflin Company, 1936. Pp. villi, 275.) 

In Mountain Cattle Mrs. Rak continues the story she began 
two years ago in A Cowman’s Wife—the story of life as she and 
her husband lived it on a cattle ranch in Rucker Canyon, some 
fifty miles north of Douglas, Arizona. The scenes for the two 
books are the same; and so are most of the persons, though in 
the ever-flowing stream of Mexican and Indian laborers who are 
introduced some new ones come upon the scene. And the major 
activities on the ranch have not changed appreciably. Yet Mouwn- 
tain Cattle repeats nothing from the earlier book; for, as dis- 
cerned through the keen observation of the very human Mrs. Rak, 
no two days on the ranch are alike. Her new book, therefore, is 
a fresh and down-to-earth picture of ranching in the 1930’s. 

Readers interested in the Western cattle sections of today will 
appreciate warmly Mountain Cattle, for its picture is a true one— 
realistic in the extreme but flavored throughout with something 
of the zest which the author finds in her “most ordinary” exist- 
ence. The methods of living and of handling cattle have changed ; 
there is no open range; the cattle are hauled to the railroad in 
trucks; and drives rarely exceed forty miles. Still, much from the 
old Southwest has held over. The inevitable greeting to the 
stranger is yet, “Light and stop.” And the cowman is of the old 
stock. His humor and his cheerfulness in the face of adversity 
persist. “The man whose wells are going dry says that he saw 
two wasps fighting over the last drop in his water-tank. ‘My cows 
are doing fine,’ declares another. “They have learned to eat in 
threes. Two hold up a rock while the third gets the grass that 
grew under it.’” 

ARLIN TURNER, 
University of Louisiana. 
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